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the Economy 


COST OF LIVING—UP. The cost of living as measured by the Con- 
sumers’ Price Index of the Bureau of Labor Statistics rose to 127.5 per cent 
(1947-1949 = 100) between January and February, according to the BLS. This 
0.1 per cent rise puts the index back at the all-time peak reached in December, 1960. 
o Nearly every major component of the 
index rose, with increases for medical care, 
reading and recreation, food and apparel con- 
tributing most to the over-all gain, the Bureau 
said. 


Cost of living escalator allowances for 
about 120,000 workers will be subject to review 
because of the slight increase, mainly in 
aircraft-missile and metal working enterprises. 
Since the February index of 127.5 per cent was 
only 0.1 per cent higher than the level reached 
three months earlier, only about 30,000 workers 
will definitely receive a one cent an hour increase, 

the United States Department of Labor, Bureau of Labor Statistics reported ; most 
of them employed by Republic Aviation. On the basis of the Los Angeles 
Consumer Price Index of 131.4 per cent for February, about 10,000 employees 
of retail food stores in Southern California will receive a semiannual adjust- 
ment of nine cents an hour. 


CONSUMER CREDIT—DOWN. In January, consumer credit out- 
standing dropped by about $1 billion, compared to a $1.4 billion increase last 
month. Repayments of consumer instalment credit (seasonally adjusted) 
exceeded extensions for the first time since September, 1958. 


PERSONAL INCOME—DOWN. Personal income declined $700 mil- 
lion (seasonally adjusted annual rate) further in February, 1961 to $405.9 
billion. The most significant change 
was a $1.0 billion drop in labor income. 
Total personal income for February, 
400 Tore! 1960 was $395.7 billion. 


CONSTRUCTION—DOWN. The 
value of new construction activity 
declined slightly further in February 
to a seasonally adjusted annual rate 
of $54.4 billion. While private resi- 
dential construction continued to 
200 : decrease, most other types of con- 

struction changed little. The value 
of new construction activity in February, 1960 was $54.9 billion. At that 
time it had increased $.2 billion from the previous month. 
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index, 1957 =100 INDUSTRIAL PRODUCTION— 
(FR. 8. 1008. odj. index) in February, 1961 was 102 per cent of 

the 1957 average —unchanged from 
January, according to the Board of 
| Governors of the Federal Reserve Sys- 
tem. The industrial production index 
for February, 1960 was 109.6 per cent 
of the 1957 average. 


*Revned bows 


While production of materials de- 
1958 1959 1960 i961 clined slightly further, output of final 
products was maintained. Among consumer goods, increases in television 
sets, radios and some appliances were about offset by further decreases in 
autos and furniture. The decline in auto assemblies was 6 per cent, compared 
with 20 per cent in January. Current 

production rates suggest some additional 

decrease in March: Output of business 

equipment, after declining 5 per cent from 

the mid-1960 level, was maintained in 

February. 


Iron and steel production increased 
further, but output of automotive parts, 
construction materials and some other 
durable materials continued to decline. Output of nondurable materials was 
unchanged. 
GROSS NATIONAL PRODUCT—UNCHANGED. The gross national 
product remained unchanged from the third to the fourth quarters of 1960 at 
a seasonally adjusted annual rate of $503.2 billion, 
$1.5 billion below the second quarter peak. For 1960 
as a whole, GNP totaled $503.2 billion, a 4.4 per cent 
gain over 1959's $482.1 billion. 
STOCK PRICES—UP. Common stock prices 
rose to new highs in early March, then declined 
\ | slightly. The index for March 10 read 128.1 (1957- 
1959 = 100). The Dow-Jones closing industrial aver- 
- age for April 6 was 679.34. 


MANUFACTURING WAGES AND HOURS—UNCHANGED. The 
average weekly earnings of production workers in manufacturing industries 
in February, 1961 were unchanged from 
January at $90.02. Compared with last 
year, the weekly earnings were down 

more than $1. 


Average hourly earnings were un- 
changed since last month at $2.32. They 
were three cents higher than a year ago. 

The average factory workweek re- 
mained unchanged over the month at 38.8 
hours (seasonally adjusted). The work- 
week was one hour below a year earlier. 
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LABOR FORCE—DOWN. Unemployment rose by 300,000 over the 
month to 5.7 million in February. The jobless total usually rises moderately 
The seasonally adjusted rate of unem- 


to reach a seasonal peak in February. 
ployment, at 6.8 per cent, was not significantly different from January or 
December, but was well above the 4.8 per cent rate of a year ago. 


Unemployment in February, although up 
about seasonally from December, was 1.8 mil- 
lion higher than a year ago. The seasonally 
adjusted rate of unemployment, which takes 
account of growth in the labor force as well 
as normal seasonal patterns in unemployment, 
was at its highest point since October, 1958, 
but below the 7'2 per cent rate reached earlier 
in that recession year. The volume of un- 
employment in February was the highest since 
the summer of 1941 when the civilian labor 
force was about 12 million smaller. 


Total employment, including the self- 
employed, unpaid family workers and domes- 
tics, was little changed over the month at 
64.7 million, about equal to the previous high for February. 


The number of workers on nonfarm payrolls dropped more than season- 
ally, falling by 375,000 over the month to 51.3 million in February. Job losses 
were fairly widespread, but the major declines were in automobiles and its 


supplier industries, in construction and in trade. 


Manufacturing employment, which normally tends to edge up in Febru- 
ary, declined instead by 100,000 to 15.5 million. Job losses in transportation 
equipment and the related fabricated metals industries alone exceeded 90,000 
and there were small cutbacks (where seasonal increases are more common) 
For the first time in a year, there was 


in most other durable goods industries. 
almost no employment change in primary metals, in contrast to relatively 
In the transportation equip- 


severe and persistent declines up to this point. 
ment industry, employment was at its lowest point for any month since 1951 
except for the strike-affected month of October, 1958. In soft goods manu- 
facturing, changes over the month were mostly seasonal. 


The civilian labor force rose by 500,000 in February to 70.4 million. The 
expansion between January and February has generally been rather modest, 
but in six of the 14 years from 1947 to 1960 it did amount to about 300,000 


or more. 


Nearly all of the pickup in the civilian labor force in February occurred 
among women, and contributed to an increase in nonfarm employment among 


women (mostly in service activities) as well as a slight rise in unemployment. 
It is possible that the influx of women into the job market was caused, in part, 
by the unemployment or part-time employment of family breadwinners and 
the need to bolster family income, according to the United States Department 


of Labor. 
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More Comments on Union Security 
and Management Authority 


By WILLIAM D. TORRENCE 


The author, of the opinion that the disputed area of union security 
and management authority needs an approach that transcends the 
typical ‘‘rights’’ philosophy, offers a positive view on the subject 
and gives some suggestions for softening the basic dispute. William D. 
Torrence is instructor of industrial relations and personnel administra- 
tion, College of Business Administration, The University of Nebraska. 


THE COMPLETE ABSENCE OF A UNION as 
well as a labor contract, the management of a given enterprise 
has been thought, historically, to reside exclusively with the firm's 
managers. The only limitations are those imposed by federal and 
state statutes. However, the very fact of union existence has had a 
tremendous impact on so-called management prerogatives. With the 
existence of a labor contract as well, management loses its status as 
a free agent and must fashion its direction of the business in the light 
of the substantive terms of the collectively reached agreement. Con- 
sequently, the significant import of contract substance is based not 
so much on thos » areas considered as proper subjects for negotiation 
as it is on that primary requisite designated as mutual confidence 


Any examination of historical labor-management relationships 
will show excesses and abuses on the part of both participants. The 
question, then, is not one of determining how positions may be further 
solidified to prevent penetration but of constructing a philosophy 
acceptable to labor and management that advances their economic 
well-being as well as that of the nation and the world. This surely 
calls forth an effort by both parties that has, to date, been too infre-: 
quently displayed. This is not to say that mutual confidence does not 
exist anywhere in any form. However, the national and international 
needs and responsibilities of the American people call for substantial], 
more than petty labor-management bickering, arbitrary and unreason- 
able demands by labor, and an autocratic approach to the employee- 
employer relationship by management. 
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It is indeed fortunate that this na- 
tion has not known some of the tribu- 
lations of less fortunate economies. 
Yet, in our great (and justified) drive 
for affluence we have foregone a great 
deal more affluence and both we and 
the world can ill afford the loss. Our 
productive processes have been ham- 
strung time and time again by ex- 
cessively partisan approaches. As labor 
and management’s demands and de- 
sires have pyramided vertically they 
have also drawn apart horizontally, 
lip service by both parties to the con- 
trary notwithstanding. It is granted 
that there is some necessity for dis- 
agreement and conflict as two groups 
attempt to know each other. In to- 
day’s world, however, a_ level of 
sophistication is required in the labor- 
management relationship that was 
formerly only an ideal and this sophis- 
tication does not call for “knuckling 
under” by either side. 


In an attempt to understand the 
broad, disputed area of union secutity 
and management authority, this paper 
will concern itself with general com- 
ments on needs and objectives of 
union security, types and definitions 
of union security, some theories of 
management authority, and reasoning 
for and against sharing management 
authority. The paper will conclude 
with some suggestions for the soften- 
ing of the basic dispute. 


Needs and Objectives of 
Union Security 

Prior to a_ collective 
agreement being negotiated, it is neces- 
sary to determine the appropriate bar- 
gaining unit and its representatives. 
However, once this has been done, a 
measure of union security has been 
achieved—that is, recognition and ju- 
This is the first step lead- 


bargaining 


risdiction. 


ing to the attainment of any future 


union security agreements. Barbash 
has stated that the union shop is pri- 
marily a protective device to prevent 
the employer from infiltrating the 
plant with hostile elements. He also 
points out that union security means 
“freedom from the onerous task of 
keeping everybody in good stand- 
ing.” + Chamberlain offers the thought 
that the quest for union security can 
be broken down into several basic fac- 
tors. The first of these concerns 
wages. The contention is that the 
union’s search for economic security 
calls for it to constantly check and 
challenge managerial authority on 
matters which affect the company’s 
ability to pay wages. Secondly, it is 
claimed that a basic objective of union 
security is to play a part in the per- 
sonnel activities of management such 
as the disciplining of workers, the 
layoff and recall of employees, and 
promotion and transfer procedures. 
Finally, the union is seeking to en- 
large the area of control over its, and 
the individual worker’s, affairs.* 

Beal and Wickersham have pointed 
out that the drive for union security 
is conditioned by two purposes. First, 
there is the objective of protecting the 
workers’ “scarce skill.” Second, there 
is a need to preserve the union as 
such. These observers break down 
the need and objectives for union se- 
curity into two . reas—the closed shop 
for craft unions and the union shop 
for industrial unions. The claim is 
made that union security for craft 
unions is necessary for the following 
reasons. First, the closed shop is the 
only method of enforcing union re- 
quirements on speeds, methods and 
tools in order to be sure of a safe pace 
and thus protect individual worker's 
jobs. Second, jurisdictional claims by 
craft unions are protected under the 


*Jack Barbash, The Practice of Unionism 
(New 


York, Harper and Brothers, 1956), 
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* Neil W. Chamberlain, The Union Chal- 
lenge to Management Control (New York, 
Harper and Brothers, 1948), pp. 90-95. 
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closed shop concept. Third, the closed 
shop allows the craft union to enforce 
employee observation of contract pro- 
visions. Fourth, the closed shop al- 
lows the union to assure that workers 
are trained and qualified to perform 
their particular jobs. Fifth, the closed 
shop allows the union to maintain a 
constant supply of workers when 
needed. Finally, the closed shop al- 
lows the unions to institute some 
semblance of order and decent work- 
ing conditions in those industries of 
relatively short duration. 


On the other hand, the industrial 
unions advance specific needs and ob- 
jectives which, they claim, are fulfilled 
by the union shop. However, these 
items are conditioned in large part by 
the fact that the extremely wide vari- 
ety of jobs making up the industrial 
union workplace are less demanding 
in terms of specific skills and much 
more loosely defined than those in the 
crafts. First, the institution of a union 
shop provides a measure of security 
against raiding by other unions. Sec- 
ond, because of high turnover in some 
areas, a union shop permits a rela- 
tively stable inflow of income which 
keeps the union financially operative. 
Third, a union shop provides indi- 
vidual worker’s rights and prevents fa- 
voritism with nonunion workers by 
management representatives.® 

It is important to keep in mind that 
the closed and union shop are not the 
final items in union security. Never- 
theless, like recognition and jurisdic- 
tion, they are part of the points of 
departure for more specific types of 
union security as manifested in 
employee-employer relationships. 


Specific Types and Definitions 
of Union Security 


Union security within the frame of 
reference of collective bargaining 


manifests itself in a variety of forms. 
In general, however, it may be grouped 
under three broad headings. These 
may be designated as union security 
terms in general, checkoff terms and 
call-in and reporting pay terms. 
Under union security terms in gen- 
eral are found the following: closed 
shop, union shop, maintenance of 
membership, modified union shop, 
preferential hiring, hiring hall, har- 
mony clauses, revocable maintenance 
of membership and the agency shop. 
Included in the grouping of checkoff 
terms are: voluntary irrevocable, year 
to year renewal, voluntary revocable, 
automatic and involuntary irrevocable. 
The third area is separated into call-in 
pay and reporting pay. 

Definitions for the union security 
terms in general are given below. 
Under a closed shop the employer 
agrees that all the workers must not 
only belong to the union to retain 
their jobs but he also further agrees 
that when hiring new workers he will 
only hire members of the union. The 
union shop also calls for the employer 
to agree that all workers must belong 
to the union to keep their jobs. How- 
ever, he can hire whom he wants but 
the workers he hires must join the 
union within a specified period of time. 
Under the modified union shop the 
employer, again, agrees that all pres- 
ent and future members of the union 
must remain in the union for the dura- 
tion of the contract in order to keep 
their jobs. In this situation, however, 
present workers who are not in the 
union and who do not joint the union 
in the future can keep their jobs with- 
out union membership. The employer 
further agrees that all new employees 
must join the union within a specified 
time. In the agency shop the em- 
ployer and the union agree that a 
worker shall not be forced to join or 
stay in the union to keep his job. The 


*Erwin F. Beal and Edward D. Wicker- 
sham, The Practice of Collective Bargaining 
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(Homewood, Illinois, Richard D. Irwin, 
1959), pp 345-347. 
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worker has the choice of joining or 
not joining. But if he chooses not to 
join he must pay to the union a sum 
equal to union dues. This sum repre- 
sents, in effect, a fee charged him by 
the union for acting as his agent in 
collective bargaining and in policing 
the union contract. Maintenance of 
membership provides that the em- 
ployer agrees that all present and 
future members of the union must re- 
main in the union for the duration of 
the contract in order to keep their 
jobs. The revocable maintenance of 
membership calls for the employer to 
agree that all present and future mem- 
bers of the union must remain in the 
union to keep their jobs. However, 
the employer specifies that workers 
can leave the union during specified 
periods without losing their jobs. The 
concept of a harmony clause provides 
for the employer to agree that he will 
encourage all present and future work- 
ers to join the union by methods spec- 
ified in the contract but he does not 
agree to make the worker's union 
membership a condition of continuing 
employment. The final concepts in 
this grouping are preferential hiring 
and the hiring hall. Preferential hir- 
ing means that the employer agrees 
that in hiring new workers he will 
give preference to union members. In 
the hiring hall provision the employer 
agrees that he will get all his new 
workers from the union’s hiring hall. 

The category of checkoff terms con- 
tains the following types with their 
respective definitions. The voluntary 
irrevocable provides that the employer 
will agree to deduct union dues and 
other money from the worker's wages 
only if the worker signs a form auth- 
orizing him to do so. This generally 
requires that the worker's authoriza- 
tion will not be irrevocable for more 
than a year or beyond the termination 


of the contract. Under the involun- 
tary irrevocable agreement, the em- 
ployer agrees that to secure and keep 
his job a worker must sign a form 
authorizing the employer to deduct 
union dues and other money from his 
wages. The voluntary revocable spec- 
ifies that the employer agrees to de- 
duct union dues and other money from 
the worker’s wages if the worker signs 


a form authorizing him to do so 
but the worker can revoke this authori- 
zation any time he sees fit. Under 


the year-to-year renewal, the employer 
agrees to deduct dues and other money 
from the worker's wages if the worker 
signs a checkoff authorization. If the 
worker does not revoke his authoriza- 
tion at the end of a year or at the date 
of contract termination, it goes into 
effect for another year. The auto- 
matic agreement is just that. It is an 
agreement by the employer to auto- 
matically deduct dues and other money 
from the worker's wages and turn 
the money over to the union. 


The final broad area covers both 
call-in pay and reporting pay. The 
call-in provision is an agreement call- 
ing for the employer to pay a guaran- 
teed minimum to employees who are 
called in to work outside their regu- 
larly scheduled hours. The reporting 
pay concept is one in which the em- 
plover agrees to pay a guaranteed 
minimum to employees who report for 
work at their regularly scheduled 
time without prior notice to do so.* 


In addition to the above there are 
other types of union security provi- 
sions. One most commonly found is 
that affecting a worker’s seniority. 
In general, seniority is defined to mean 
a worker’s relative length of service 
for purposes of obtaining certain ad- 
vantages in the course of his employ- 


ment. It has the effect of preventing 


*National Industrial Conference Board, 
Analysis of Electrical Union Contracts in 
Manufacturing—1956 (New York, 1956), p. 5 
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long service employees from being 
laid off first in the event of an em- 
ployee reduction program, of insuring 
him prior recall to work, and of pro- 
tecting his promotion and transfer 
rights which in themselves may be 
considered as union security devices 
when so stated in a collective bargain- 
ing agreement. Finally, there is an 
area of union security which is difficult 
to describe in terms of definition but 
which is just as important as any of 
the above items. That is the wide 
area of restriction imposed on man- 
agement in terms of work process 
changes, scheduling changes, the im- 
plementation of work-saving devices, 
installation of automatic machinery, 
and crew reduction through time and 
motion study. Other important union 
security items, which may be limited 
due to the particular nature of the 
work situations, are the apprentice- 
ship concept and temporary work 
permits in seasonal occupations. Ap- 
prenticeship serves the two-fold pur- 
pose of maintaining quality of the 
trade or profession through proper 
training while achieving satisfactory 
wages through limited competition.® 
The temporary work permit does not 
necessarily make the employee a mem- 
ber of the union during the period of 
his employment. However, before he 
will be allowed to perform on the 
given job he must secure the permit 
by paying any fees required by the 
union.® 


Some Theories 
of Management Authority 
Up to this point, the discussion has 
been concerned with the methods by 
which unions attempt to provide 
themselves with security against un- 
favorable usage by management. But 
the balance of this scale calls forth a 


demand on the part of management 
for like protection. That is, manage- 
ment too believes it needs security. 
However, management security may 
mean the freedom to 
decisions without 
( )pposi- 


be defined to 
make managerial 
interference from the union. 
tion to union advances in the various 
forms of union security clauses is not 
new and management has attempted 
to resist this progress via any or all 
of several theories of management au- 
thority. The following section of this 
paper will deal with four theories of 
management authority. It is not sug- 
gested that these are the only theories 
being expounded today by acaden:icians 
or operating business leaders. However, 
they are a crosscut of management 
authority theories in some etisting 
literature. 


The first theory under ussion 
may be designated as the “coniplete” 
or “absolute” concept of mana,sement 
authority. That is, there are certain 
areas in management in which the 
union has absolutely no voi-e and, 
because of the nature of the particular 
matters, management conten,ls_ that 
they will not agree to any ,nroads. 
Reynolds has offered the fcjlowing 
areas as belonging completely to man- 
agement under this particular the- 
ory: shifts and operations scheduling, 
quality levels and work assignments, 
variety and types of products to be 
made, type and nature of methodology 
and processing for production, promo- 
tional aspects of workers various man- 
agement levels, employee selection, 
price level to be asked for the various 
manufactured products as well as the 
variety of methods used to market 
them, geographical location of the 
plant, and over-all safety and health 
programs for the employees. Obvi- 
ously, under this theory management 


* Alfred Kuhn, Labor Institutions and Eco- 
nomics (New York, Rinehart and Company, 
Inc., 1957), p. 536. 
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*Union Security Provisions in Collective 
Bargaining (Bulletin No. 908, United States 


Department of Labor, Bureau of Labor 


Statistics, 1947), p. 9. 
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is taking an adamant position regard- 
ing union penetration and leaves no 
room, on the above matters, for dis- 
cussion or dilution of its activities. 
Again, the above comprises those mat- 
ters which management believes are 
clearly its functions and responsibili- 
ties and are not subject to collective 
bargaining. 

The second theory is one which is 
categorized as being of “limited” man- 
agement authority. Under this theory 
fall those items concerning which 
management desires to make only ini- 
tial decisions. Beyond this point of 
initial decision-making, management 
agrees these items may be subject to 
discussion or to processing through 
the grievance machinery established 
in the labor contract. The items said 
to be subject to this approach are the 
application of rules concerning senior- 
ity, promotions and demotions, trans- 
ferring and laying-off of workers, 
discharge for cause, rate establish- 
ment for jobs under various methods 
of job evaluation, and the installation 
and/or revision of piece rates where 
incentive plans are used as the base 
for employee remuneration.’ 

The third theory has been classified 
by one observer as the “residual” 
theory of management authority. The 
point of departure for this theory is 
that, in the days before unionism be- 
came a fact, management had full 
power covering all of the areas of 
employee-management relations. How- 
ever, with the evolution of collective 
bargaining, management authority 
and discretion was circumscribed in 
particular ways. Although there are 
certain restrictions bargained away in 
the collective agreement, the theory 
next maintains that all other items are 
retained exclusively by management. 
Further, this theory contends that 


the management relationship is one of 
containment to the degree required to 
keep the necessary managerial func- 
tions out of union hands. Finally, 
under this theory the bargaining 
agreement is considered to be a flag 
of truce rather than a device em- 
ployed to mutually advance the best 
interests of both parties. 


The fourth theory has been desig- 
nated as the “trusteeship” approach 
to management authority. Its pri- 
mary concept is that management has 
responsibilities, first of all, to the 
company stockholders. Allied with 
this is the responsibility that manage- 
ment has to its customers, its em- 
ployees, and the surrounding community. 
In order that the scope of interests 
of these various groups may be prop- 
erly advanced, a variety of methods 
subscribed to, not the least of 
which is the collective bargaining 
process. Under the trusteeship the- 
ory, management does not feel that 
there are any sacred or untouchable 
management functions. The ultimate 
result of this theory is that the union 
is looked at from a positive, friendly 
point of view and the collective bar- 
gaining process is considered to be a 
technique of management. The final 
key to understanding the “trustee- 
ship” theory is in realizing that the 
managers are expected to satisfy em- 
ployees, customers and stockholders 
by, respectively, fostering healthy in- 
dustrial relations, selling a good prod- 
uct at a fair price and attaining an 
equitable profit.® 


are 


Reasoning For and Against 
Sharing Managerial Authority 
Management is motivated for or 


against sharing its authority in the 


managerial area with unions for a 


* Floyd G. Reynolds, Labor Economics and 
Labor Relations (3d Ed., Englewood Cliffs, 
New Prentice-Hall, Inc., 1959), 
p. 204. 
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* Harold W. Davey, Contemporary Collec- 
tive Bargaining (2d Ed... Englewood Cliffs, 
New Jersey, Prentice-Hall, Inc., 1959), pp. 
159-161 
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wide variety of reasons. A statement 
and elaboration of these reasons may 
help to show, even more clearly, the 
magnitude of the problem of union 
security and management authority. 


The following is a synthesis of the 
reasoning offered for joint coopera- 
tion as contained in the writings of 
one competent observer. First, some 
management people feel that the 
union can play a positive part in the 
total operation. The core point here 
is that if unions or individual union 
members have some concrete ability 
to contribute it should be used. Sec- 
ond, union penetration is an evolu- 
tionary and inevitable social trend 
which management must learn to live 
with. Third, union penetration, per se, 
does not pose a threat to managerial 
authority because the political nature 
of the union will prevent labor leaders 
from being placed in the position of 
explaining or justifying a management- 
type decision to which they were a 
party. Fourth, the argument against 
union security is beside the point be- 
cause the very existence of a union 
in a particular business has a cir- 
cumscribing effect. Finally, a com- 
plete denial of union penetration or 
an attempt to contain that penetration 
may call forth an excessive amount of 
statutory control over labor relations 
which, in itself, might be far more dis- 
advantageous than union operation in 
this area. 


On the other hand, the following 
reasons appear to motivate manage- 
ment resistance against union pene- 
tration of managerial authority. First, 
it is suggested that the final authority 
of management is destroyed by the 
penetration of unions which, in turn, 
will destroy the business organization 
itself. The contention here, of course, 
is that when unions penetrate a busi- 
ness even to a small degree, there is 


always the danger of penetration to 
the point that the critical area of final, 
decisive decision-making is seriously 
impaired. Second, the argument is 
made that management is prevented 
from fulfilling its basic responsibilities 
when unions become involved in man- 
agement authority. This thesis claims 
that the basic reason for delegation of 
the managerial authority to operating 
executives is to provide a profit to the 
stockholders. Therefore, any inroads 
that unions make into the area of 
management authority waters down 
the responsibility for fulfillment of 
that objective. Third, there is a pro- 
nounced danger to the operating effi- 
ciency of a business when unions share 
managerial authority. That is, union 
penetration, so the argument goes, 
splinters control and the concept of 
centralized control is basic in manage- 
ment’s thinking regarding efficient op- 
eration. Fourth, it is claimed that 
there is a danger in union penetration 
of management authority due to the 
union’s refusal to assume commensur- 
ate responsibility. If the union gains 
authority to make decisions of a man- 
agement nature with resulting adverse 
effects on the business, the union will 
disclaim responsibility. Management 
asserts that the privilege of authority 
without corresponding responsibility 
is an intolerable situation. Finally, 
some managements feel that the lead- 
ership of unions is seriously lacking 
in qualities that make for sound 
decision-making. Consequently, any 
union advances into management 
areas will weaken management’s com- 
petence in the direction of the enter- 
prise.® 


Conclusions 

What, then, should be the approach 
of both parties to the labor-management 
relationship as a means of softening 


* Chamberlain, cited at footnote 2, at pp. 


131-136, 140-142. 
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the union security-management rights 
dispute? It is suggested, first, that it 
is necessary to recognize that each 
party represents vested interests as 
well as partners in the productive 
process. It is naive to assume that 
the objectives of labor are necessarily 
the same as those of management but 
this does not preclude the productive 
process from accomplishing both. 
Management needs to manage be- 
cause the business must survive and 
show a profit and because, ordinarily, 
it is trained to manage. Labor needs 
to be concerned about its security be- 
cause its weekly paycheck is the crux 
of its existence. Recognition of these 
respective needs is a positive step to 
more sophisticated cooperation. 


Second, both parties must recognize 
the need to accede to the other when 
it is right and logical to do so and not 
withhold this concession merely because 
cause it is a concession. Neither 
management's superior social and en- 
vironmental position of the workplace 
nor labor's considerable familiarity 
with the elements of the productive 
process is inviolable. 


Third, both parties must recognize 
that the operation of a business is a 
continuing, dynamic process wherein 


decision-making is constantly called 
for and where all available talent 
needs to be brought into play. What 
is proper today may well be inade- 


quate tomorrow and change becomes 
the rule rather than the exception. 
This change becomes more palatable 
to all concerned when its necessity is 
understood and provided for within 
the framework of the labor-manage- 
ment relationship. 

Fourth, the parties to the relation- 
ship must give tangible evidence of 
their desire to function in good faith. 


This runs the gamut from allowing 
participation in the fruits of the pro- 
ductive process to an understanding 
and agreement to the need for process, 
machine and manpower modifications 
where demonstrably necessary. 


Fifth, there is a need for both par- 
ties to allow their very best people to 
represent them. This does not mean 
individuals who are only technically 
competent or who are only extremely 
fluent and persuasive or who are prone 
only to take advantage of a power 
position. It does mean, however, the 
use of people who are able to see and 
understand the position and problems 
of the other side and in turn are re- 
spected by those they represent. 


Finally, the approach to the labor- 
management relationship must be 
characterized by a continuing process 
of education and communication on 
an intelligent and truthful level. Here 
again, both parties have a responsi- 
bility to explain rather than inflame 
and to clarify rather than confuse. 
Labor must take responsibility for the 
conduct of its chronic malcontents 
who twist every management directive 
and subvert its basic intent. Manage- 
ment must take responsibility for its 
people who are obscure and unduly 
circuitous in information make-up and 
dissemination. 


The author recognizes that these 
concluding suggestions do not lend 
themselves to easy implementation. 
However, they stand in marked con- 
trast to the defensive and antagonistic 
atmosphere that currently character- 
izes the subject of union security and 
management authority. In reality, 
they have nothing to do with indus- 
trial jurisprudence but rather are the 
marks of truly mature relationships. 


[The End] 


The Industrial Union Department of AFL-CIO has established a 
permanent Committee on Equal Employment Opportunity ‘‘to aid 
and assist in every way possible the implementation of the work 
of the President's Committee on Equal Employment Opportunity.” 
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Employer Petitions 


for NLRB Representation Elections 
By JOSEPH KRISLOV 


Employer's controversial right to seek an NLRB election among its employees 
is discussed in this article, as is the specific effect of Taft-Hartley's provisions 
relating to employer petitions. Joseph Krislov is lecturer at McCoy College, 
Johns Hopkins University. He acknowledges the assistance of Harry Stepakof, 
Louise Tucker and Helen Holt, all of the Administrative Statistics Branch, 
National Labor Relations Board, in compiling the data used in this study. 


HE NATIONAL LABOR RELATIONS BOARD in 1936 decided 
not to accept petitions from employers for representation elections. 
In 1939, the NLRB announced that it would process petitions from an 
employer confronted by demands for recognition from two or more 
unions; it would not, however, process a petition from an employer 
when only one union requested recognition. In 1947, the Taft-Hartley 


oP Act provided that employers could petition for an election when one 
or more unions requested recognition.’ 

| The administrative change in 1939 and the statutory change in 
a 1947 resulted from employer demands. Employers objected when they 
4 could not obtain elections even though two unions claimed recognition 
la or one union threatened to strike but would not demonstrate that a 
i majority of the workers supported it. After employers received the 
4 right to petition when two or more unions requested recognition, they 


continued to argue for the right to petition when only one union 
requested recognition. 

Opponents of the right of employers to petition contended that 
the employer could hinder organization and delay collective bargaining 
by effectively timing the filing of the petition. The opponents also 
claimed that the employer might request an election in an unorganized 
unit when the union began organizing; and that the employer might 
compel an election in an organized unit at the expiration of each 
contract.*, To meet the first objection, the Taft-Hartley Act provided 
that an employer could petition only after a claim for recognition had 
been made. However, no safeguard was provided to prevent an 


*For details of the controversy, see Joseph Rosenfarb, The National Labor 
Policy and How it Works (New York, 1940), pp. 301-305; D. O. Bowman, Publi: 
Control of Labor Relations (New York, 1940), pp. 298-300; and Robert Lewis, 
“Employer Petitions—New York and Federal—A Comparison,” Proceedings, 
New York University Fifth Annual Conference on Labor (New York, 1952), pp. 
250-251. 

* For a second objection to the right of employers to petition, based on the 
interrelationship with the new rule on the voting eligibility of economic strikers, 
see Lewis, work cited at footnote 1, at p. 260. 
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organized employer from continually 
filing petitions at the expiration of 
each contract. The Senate minority 
report objected to the failure to pro- 
vide such a safeguard, and proposed 
that the NLRB be empowered to dis- 
miss petitions when no_ reasonable 
basis existed to assume that the union 
had lost its majority status.* 

From this brief summary, it is evi- 
dent that the employer's right to peti- 
tion for a representation election has 
been a controversial issue. Yet no 
recent examination has been made of 
the available data to evaluate the op- 
eration of the Taft-Hartley provision. 
This article analyzes data available at 
the NLRB on the use by employers 
of their right to petition for represen- 
tation elections. The data tend to 
confirm some of the fears of the op- 
ponents, but they also show that the 
use of the petition has resulted in a 
solution of a number of representation 
problems. 

The NLRB designates employer 
petitions and the resulting elections 
as “RM” cases; union petitions and 
the resulting elections are designated 
as “RC” cases. The Annual Reports 
of the National Labor Relations Board 
contain data on the number and geo- 
graphic distribution of petitions and 
the number of elections and eligible 
voters. More detailed information as 
to whether the units were organized, 
the unions involved and the results 
can be obtained only at the NERB’s 
headquarters in Washington. 


Extent of RM Petitions 
and Elections 

Table 1 relates the number of RM 
petitions to all representation peti- 
tions filed. Table 2 relates both the 
number and eligible voters in RM 
elections to all representation elections. 

RM _ petitions constituted 1.3 per 
cent of all representation petitions in 
the eight pre-Taft-Hartley years; they 
were 7.1 per cent of the total in the 
12 post-Taft-Hartley years. RM 
elections constituted only seven tenths 
of 1 per cent of all representation 
elections in the pre-Taft-Hartley years, 
but 4.3 per cent of the total in the 
post-Taft-Hartley years. Voters in 
the RM elections constituted only 1.2 
per cent of all voters in representation 
elections in the pre-Taft-Hartley pe- 
riod, but 7.9 per cent in the post-Taft- 
Hartley period.® 

Table 1 shows that the number of 
RM petitions increased sharply, both 
absolutely and as a proportion of all 
representation elections, immediately 
after the passage of the Taft-Hartley 
Act. Except for 1947, fewer than 100 
petitions were filed in each of the pre- 
Taft-Hartley years. And with the ex- 
ception of 1940, RM petitions consti- 
tuted about 1 per cent of all petitions 
in each year. Over 400 RM petitions 
were filed in each year after 1947, with 
a high of 847 reached in 1959. The 
proportion of RM petitions of all rep- 
resentation petitions increased to 7 
per cent in 1948, and was as high as 
9 per cent in both 1958 and 1959. 


* National Labor Relations, Legislative 
History of the Labor-Management Relations 
Act, 1947 (Washington, 1948), p. 473. 


*The experience of the labor boards of 
three larger states indicates similar propor- 
tions, one slightly lower and two slightly 
higher. For the years 1948 through 1957, 
there were 64 employer petitions or 6.3 
per cent of the 1,021 representation petitions 
filed in Wisconsin, For the years 1948 
through 1958, there were 176 or 10.6 per 
cent of the 1,656 representation petitions 
filed in Pennsylvania. For the years 1948 
through 1958, there were 1,358 or 11.8 per 
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cent of the 11,461 representation petitions 
filed in New York. See the Annual Reports 
of these states. For earlier discussions of 
the experience of state labor boards, see 
Charles Killingsworth, State Labor Relations 
Act (Chicago, 1948), pp. 150-157. See, also, 
Walter P. Arenweld and Donald M. Lan- 
day, “Representation Problems Under the 
New York State Labor Relations Act,” 8 
University of Chicago Law Review 472-483 
(1941) 

"If the election results for 1950 are not 
included, the proportion of RM voters in 
all elections dropped to 4.1 per cent. 
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Fiscal year 


Totals pre-Taft-Hartley 648 


194] 73 

1942 
1943 56” 
1944 60” 
1945 61” 
1946 82" 


Totals post-Taft-Hartley 


1948 468 
1949 479 
1950 699 
195] 44% 
1952 474 
1953 518 
1954 568 
1955 545 
1956 595 
1957 654 
1958 626 
1959 847 


* Excludes decertification petitions. 


TABLE 1 


Employer Petitions As a Percentage of Ali Representation Petitions 
National Labor Relations Board, 1940-1959 


RM Petitions 


Percentage of RM 


All Petitions * to All Petitions 


51,789 1.3 


2,243 3.3 
4,334 1.7 
6,010 1.4 
6,140 0.9 
6,630 0.9 
7,310 0.8 


8.445 10 
10,677 


97,367 


6,580 7.0 
8,012 60 
8,906 7.8 
9 908 45 
10.045 4.7 
8,759 6.0 
7,596 75 
6,705 &.1 
7,712 7.7 
7,428 &.8 
6.910 9.1 
8.806 96 


» May include a few petitions filed by an individual 


Source: Annual Reports of National Labor Relations Board. 


Table 2 shows that the number of 
elections reached a high of 50 in the 
pre-Taft-Hartley years, increased to 
94 in 1948, and subsequently fluctu- 
ated between a low of 153 in 1952 to 
a high of 406 in 1959. The proportion 
of RM elections of all representation 
elections exceeded 1 per cent in only 
two of the eight pre-Taft-Hartley 
years ; the proportion during the post- 
Taft-Hartley years exceeded 2 per 
cent in every year. With the excep- 
tion of the year 1950, the proportion 
of RM elections was relatively stable 
from 1948 through 1953, fluctuating 
between 2 and 3 per cent. Beginning 
in 1954 and through 1958, the propor- 
tion of RM elections increased to 
about 5 per cent, and in 1959 it reached 
a high of over 7 per cent.® 
*Until April, 1958, the NLRB did not 
conduct elections when a RM petition was 
filed and the union involved had not com- 
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As indicated in Table 2, the propor- 
tion of voters in RM elections fluctu- 
ated from less than 1 per cent in half 
of the eight pre-Taft-Hartley years 
to a high of 32 per cent in 1950. This 
remarkably high proportion in 1950, 
was, in part, a result of the schism 
within the United Electrical Workers: 
employers in the electrical industry 
petitioned for elections to determine 
the allegiances of workers in their 
plants. Excluding that year, the pro 
portion of workers in RM elections 
was less than 4 per cent in seven of 
the 11 post-Taft-Hartley years. In 
each of the other four years, a few 
elections involving a schism or raid 
frequently accounted for a high pro- 
portion of the voters in all RM elec- 


tions. In 1955, for example, over half 


plied with the non-Communist affidavit 
provision. This policy was reversed in 


Retail Associates, Inc., 120 NLRB 66 (1958). 
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TABLE 2 


RM Elections As a Percentage of All Representation Elections 
by Number of Elections and Eligible Voters, 1949-1959 


RM All 
elections elections 


235 


Fiscal year 


Totals pre-Taft-Hartley 


61,920 


3,222 
5,514 
5,619 
6,432 
6,765 
6,050 
4,663 
4,215 
4,946 
4,729 
4,337 
5,428 


1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 


406 


for the four years 


Voters in RM 
elections 


88,674 


3,416 
8,436 
15,910* 
19,358* 
23,099* 
7,305* 

3,723 


7,427 
526,872 


10,425 
36,774 
284,281 
14,760 
24,529 
11,378 
16,810 
44,286 
14,597 
17,362 
17,282 
34,388 


Per 


cent All voters 


7,553,590 
595,075 
788,111 

1,296,567* 

1,126,501* 

1,072,594* 
893,758* 
846,431 
934,653 


6,769,881 
384,565 
588,761 
890,374 
666,556 


— 
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351,217 


430,023 


NSN! 


* Because of the absence of data on eligible voters, data on valid votes cast have been utilized 


Source: Annual Reports of National Labor Relations Board. 


of the 44,000 workers in all RM elec- 
tions were eligible to vote in a single 
contest, the New York longshoremen 
election. 

Despite increases in the number of 
both petitions and elections after the 
passage of the Taft-Hartley Act, the 
RM case has accounted for a small 
proportion of the NLRB’s representa- 
tion work—except for one year, 1950. 
This finding suggests that if employ- 
ers are using their right to petition 
to thwart organization and to delay 
collective bargaining, they are using 
it sparingly. 

The geographic distribution of both 
RM and RC petitions was analyzed to 
determine the regions in which em- 
ployers are filing petitions. The pro- 
portion of RM petitions in a geographic 
area was then compared with the 
proportion of RC petitions. For the 
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12 years since the passage of the Taft- 
Hartley Act, the proportions were as 
follows: 
RC 
6.7 
20.5 
22.1 
10.1 
8.9 
4.9 
6.8 
4.5 
13.0 
2.4 


RM 


Region 
New England 


Middle Atlantic 25.6 


East North Central 
West North Central 
South Atlantic 
East South Central 
West South Central 
Mountain 

Pacific 

Outlying 


20.4 
8.6 
7.3 
3.4 
5.9 
4.4 

17.0 
1.8 


In each of the three regions, the 
South Atlantic, the East South Cen- 
tral and the West South Central, 
which comprise the area commonly 
referred to as the “South,” the propor- 
tion of RM petitions is substantially 
lower than those of RC petitions. In 


April, 1961 © Labor Law Journal 


cent 
1940 fn 19 1,192 0.6 
1941 32 2,568 1.1 
1942 40 4,212 
1943 29 4,153 ; 
1944 12 4,712 
1945 4,919 
1946 . B&B 5,589 
1947 50 6,920 
Totals post-Taft-Hartley 2,638 
.. 94 
157 
354 
160 
153 
164 
218 
212 
252 
230 
; 8.0 


two regions, the Middle Atlantic and 
the Pacific, the proportion of RM 
petitions is substantially higher than 
those of RC petitions. These data 
suggest that employers in the more 
highly organized areas tend to file RM 
petitions more often than employers 
in the poorly organized areas. How- 
ever, this hypothesis is not consistent 
with the fact that there was a lower 
proportion of RM petitions in the 
East North Central region, an area 
probably as well organized as the 
Middle Atlantic and the Pacific regions. 


RM Petitions Dismissed 
and Withdrawn 

A petition does not necessarily cul- 
minate in an election; it can be dis- 
missed by the NLRB for a number of 
reasons or withdrawn by the party 
filing the petition. Harry Millis and 
Emily Clark Brown found that more 
than half of the RM petitions in the 
pre-Taft-Hartley period were with- 
drawn or dismissed.” There has been 
little change in this proportion in the 
post-Taft-Hartley period. Approxi- 
mately 55 per cent of all RM petitions 
from 1948 through 1959 were dis- 
missed or withdrawn. ‘The propor- 
tion of dismissals and withdrawals in 
each year varied from a low of 48 
per cent in 1951 to a high of 69 per 
cent in 1948. 

This record can be compared with 
the dismissals and withdrawals of RC 
petitions and decertifications petitions. 
Only one third of the RC petitions 
filed are dismissed or withdrawn ; two 
thirds culminate in an election. Sev- 
enty per cent of the decertification 
petitions filed are dismissed or with- 
drawn; only 30 per cent culminate in 


* Harty A. Millis and Emily Clark Brown, 
From the Wagner Act to Taft-Hartley (Chi- 
cago, 1948), p. 161. 

* Joseph Krislov, “Union Decertification,” 
9 Industrial and Labor Relations Review 590 
(1956) 

* See footnote 6. 
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an election.* Obviously, then, the pro- 
portion of RM petitions that is dis- 
missed or withdrawn lies more than 
midway between the proportions of 
both RC petitions and decertification 
petitions that are dismissed or with- 
drawn. 

The high proportion of dismissed 
or withdrawn petitions suggests that 
employers were filing petitions with- 
out sufficient reasons. However, the 
reasons reported for dismissals and 
withdrawals suggest that frequently 
the employer and union may have 
reached an understanding as to the 
attitudes of the employees. The two 
parties may have then proceeded to 
bargain or not to bargain based on 
that understanding. In addition, RM 
petitions were dismissed because of 
NLRB policies on jurisdiction and 
toward noncomplying unions.® 


An examination has been made of 
the reasons reported for the dismissal 
of approximately 550 and the with- 
drawal of over 1,000 RM petitions for 
six years, from 1951 through 1956.'° 
Four reasons accounted for about 
three fourths of the dismissals. The 
reasons and the number of dismissals 
were as follows: 

Jurisdiction—72; union noncompli- 
ance—119; union disclaimed—120; no 
question of representation—97. 


About half of the petitions were dis- 
missed, then, because of NLRB poli- 
cies on jurisdiction and noncomplying 
unions. Either the union disclaimed 
majority status or some solution *" 
possibly recognition—was found in 
the remaining half. 


Four reasons accounted for about 


three fourths of all withdrawals. The 


”These data were available in an un- 
published NLRB study 

" See, Levingston Shipbuilding Company, 120 
NLRB 32 (1958); Evening Star Broadcast 
Company, 117 NLRB 174 (1957); United 
States Gypsum Company, 116 NLRB 265 
(1956). 
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reasons and the number of withdrawals 
were as follows: 

Union disclaimed—188 ; no question 
of representation—161 ; petitioner does 
not wish to proceed—147; handled 
outside the Board—2066. 

The parties themselves may have 
reached an understanding on the issue 
of representation in about half of the 
instances in which the RM petitions 


were withdrawn. The union disclaimed 


in 188, but may have been recognized 
in 
“petitioner did not wish to proceed” 


Explanations as to why the 


or why the petition “was handled out- 
side the Board” cannot be given. Un- 
doubtedly, unions disclaimed in some 
have been recognized in 


and may 


others. 

Of the 1,600 RM petitions that were 
dismissed or withdrawn, then, unions 
disclaimed in over 300, but may have 
been recognized in about 250. It is 
impossible to determine the subse- 
quent collective bargaining status of 
the unit in over 400 instances. But 
the willingness of the employer to 
withdraw his petition suggests that 
the question of representation was 
solved—at least to the employer's sat- 
isfaction. It would seem, therefore, 
that some understanding as to the 
attitudes of the employees seems to 
result in at least one third of the in- 
stances in which RM petitions were 
dismissed or withdrawn. Employers’ 
willingness to recognize the union in- 
dicates that their filings may have 
been made in good faith. Unions’ 
willingness to disclaim indicates that 
employers had reasons to doubt the 
majority status of the union. 


® This sample was designed to avoid tab- 
ulating the results of elections in fiscal year 
1950. As indicated in the article, the schism 
within the United Electrical Workers re 
sulted in a significant increase in the 
number of RM elections in- 


cluded im the 
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elections The 


eight-vear sample represent 


RM Election Results 

Beginning with the year 1948, the 
results of RM elections for the first 
two years of every three-year cycle 
were analyzed.** There were 1,491 or 
58 per cent of all the RM elections 
during the post-Taft-Hartley years in 
the selected eight-year sample. 

With the exception of one year, the 
data show that unions won a much 
smaller proportion of elections in RM 
elections than in RC elections. For 
the first four years in the sample, the 
proportion of union victories in RM 
elections can be compared with the 
results of all representation elections 
(including RM elections) filed and 
closed in that year."* The proportions 
of union victories were as follows: 

kM All 
Year Elections Elections 
1948 76 72 
1949 70 
1951 72 74 
1952 62 73 


Data for the last four years in the 
sample permit comparisons between 
the proportion of union victories in 
RM with those in RC elections. The 
proportions of union victories were 
as follows: 

RC 
elections 


kM 
Year Elections 
1954 67 
1955 58 68 
1957 63 


1958 62 


These data tend to confirm the view 
that employers utilize their rights to 
petition to delay collective bargaining 
and to thwart unions. However, fur- 
ther analysis suggests that some em- 
56 per cent of the RM elections in the 12- 
vear post-Taft-Hartley period 

% The IBM cards were filed in a manner 
which made it difficult to permit direct com- 
parisons between the results of RM and RC 
cards 


elections To rearrange the IBM 


would have required considerable tabulations. 
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TABLE 3 


RM Elections and Results by Unions, 
Selected Eight Years, 1948-1958 


Number of 
Union Elections 
Teamsters 380 
Machinists 92 
Retail Clerks 55 
Auto Workers (CIO) 38 
Steelworkers 26 
Textile Workers (CIO) 19 
W oodworkers 18 


Source: National Labor Relations Board 


Per cent of 


Won Victories 


ployers may have had a reason to 
doubt the majority status of the union 
demanding recognition. 

The RM elections studied were di- 
vided into those units with and those 
without a prior bargaining agent. Al- 
though the exact proportion varied in 
each year, about half of the RM elec- 
tions were in organized units. Of the 
754 units with a prior bargaining 


agent, unions won 487 elections, 65 
per cent of the total. Of the 737 units 
prior bargaining agent, 


without a 
unions won 377 elections, or 51 pet 
cent of the total. The rate of union 
victories also varied in each year. In 
organized units, unions won as high 
as 80 per cent of the elections in 1948 
and 1951, but as low as 49 per cent in 
1954. The results of elections in pre- 
viously organized units tend to sup- 
port the view that the NLRB should 
have some authority to dismiss peti 
tions when no basis exists to assume 
that the union had lost its majority 
status. The NLRB’s work load would 
be reduced if it were empowered to 
dismiss petitions when there was no 
basis to assume a loss of majority 
status. 

In unorganized units, the propor- 
tion of union victories varied from a 
high of 70 per cent in 1948 to a low 
of 33 per cent in 1958. The low pro- 
portion of union victories in unorgan- 
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ized wnits, only 51 per cent, suggests 
that unions may be requesting recog- 
nition “too early” and then acquiesc- 
NLRB elections. It would 
seem, therefore, that additional or- 
ganizing work before requesting rec- 
ognition might result in a_ higher 
proportion of union victories. 


ing to 


Information was obtained on the 
results of elections for those unions 
participating in more than four elec- 
tions. The results have been tabu 
lated and data on the experience of 
the seven unions which participated 
in more than 15 RM elections for the 
entire eight-year period are presented 
in Table 3. These seven unions ac- 
counted for 628 or 42 per cent of the 
total 1491 RM elections. 

The Teamsters participated in 380 
per of all RM 
The proportion of RM elections in 
which the Teamsters participated has 
increased in almost every year, reach- 
ing a high of 34 per cent in 1957 and 
then declining to 29 per cent in 1958. 
But in 1959, a year not included in 


or 25 cent elections. 


the eight-year sample, the Teamsters 
participated in 157 or 39 per cent of 
the 406 RM elections. 

The remaining 248 RM 
were distributed among three large 
and three small international unions. 
\lmost three fifths of these elections 
involved two affiliates of the former 


elections 


— 184 196 48 
— 49 43 53 
aa 24 31 4 
18 20 47 
12 14 46 
11 7 62 
4 
; 
4 é 
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AFL, the Machinists and the Retail 
Clerks. Inasmuch as the Teamsters 
were affiliated with the former AFL 
during most of the post-Taft-Hartley 
period, the data in Table 3 indicate 
that unions affiliated with the former 
AFL participated more frequently in 
RM elections than unions affiliated 
with the former CIO. 

The proportion of each union's vic- 
tories ranged from a high of 74 per 
cent for the Textile Workers to a low 
of 44 per cent for the Retail Clerks, 
but four unions won about half of the 
RM elections in which they partici- 
pated. Two of the weaker unions 
vis-a-vis their respective employers, 
the Textile Workers and the Wood- 
workers, won a significantly higher 
percentage of elections than the other 
five unions. 


Employer Motivation 
in Filing Petitions 

An explanation as to why employ- 
ers filed petitions cannot be given 
without a detailed study of each elec- 
tion situation, but certain tentative 
conclusions emerge from further anal- 
ysis of the data. 

Two unions appeared on the ballot 
in 206 or 14 per cent of the 1,491 RM 
elections in the selected eight-year 
sample. [Employers in these situations 
probably were uncertain which union 
to recognize. If employers filed peti- 
tions in the expectation of a ‘“no-union” 
victory, the election results suggest 
that they must have been poorly in- 
formed. Unions won a total of 184 
or 85 per cent of these 206 elections. 
In previously organized units, the pro- 
portion of union victories was 93 per 
133 of 142 elections. In un- 
units, the proportion of 


cent 
organized 
* See, Annual Reports of the National Labor 
Relations Board, 1941-1947 
” Because the results of the 
each three-year cycle were similar, and be- 
cause much of the remaining data must be 
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elections in 


union victories was 80 per cent—51 of 
the 64 elections. 

In about 19 per cent of the RM 
elections in organized units and about 
nine per cent in unorganized units, 
then, employers may have filed peti- 
tions to determine which union had 
the support of the employees. In an 
additional undetermined number of 
RM elections, two unions may have 
requested recognition but one union 
decided not to participate in the elec- 
tion. Only one union appeared on the 
ballot in 59 or 27 per cent of the 216 
elections resulting from employer pe- 
titions in the pre-Taft-Hartley years." 
In addition to the likelihood of simi- 
lar situations in the post-Taft-Hartley 
years, unions not complying with the 
non-Communist affidavit requirement 
were not placed on the ballot—except 
in fiscal 1959. As an indication of the 
possible number of these situations, 
district 50 of the United Mine Work- 
ers participated in 34 elections or 9 
per cent of the RM elections in fiscal 
1959. 

The Teamsters Union has a reputa- 
tion for “organizing the employer.” 
The high proportion of RM elections 
in which that uvion participated sug- 
gests that the unorganized employers 
may be filing petitions to obtain an 
expression of the attitudes of the 
workers. An examination of the par- 
ticipation by unions in RM elections 
for four years (every third year begin- 
ning with 1948)" involving unorgan- 
ized units confirms this hypothesis. 

The Teamsters participated in 137 
or 37 per cent of the 368 RM elections 
in unorganized units. In the same 
four-year period, they accounted for 
only 26 per cent of all RM elections. 
About 70 per cent of the RM elections 


obtained by studying individual history cards, 
it was decided to restrict further analysis of 
the data to every third year, beginning with 
the year 1949. 


® Labor Law Journa! 


April, 1961 


4 
4 
co 


in which the Teamsters participated 
in the four-year period took place in 
an unorganized unit. Similarly, about 
@ per cent of the RM elections in 
which the Retail Clerks participated 
and 45 per cent in which the Machin- 
ists participated were held in unor- 
ganized units. In contrast, only 25 
per cent of the RM elections involv- 
ing former CIO unions, the Steel- 
workers, the Auto Workers and the 
Textile Workers, and none involving 
the Woodworkers occurred in unor- 
ganized units. 

Because RM elections in organized 
units were more evenly distributed 
among the seven unions cited in Table 
3, and among all unions generally, even 
a tentative explanation as to employer 
motivation is, at best, speculative. 
The Teamsters appeared on the ballot 
in only 59 or 16 per cent of the 386 
RM elections in the four-year period. 
The Machinists participated in 30, fol- 
lowed by the Auto Workers and the 
Steelworkers, who participated in 30 
and 23 elections, respectively. The 
seven unions cited in Table 3 ac- 
counted for only 43 per cent of RM 
elections in organized units, as com- 
pared with 52 per cent in unorganized 
units. These data suggest, therefore, 
that employers are filing petitions tn 
organized units in many industries 
and affecting a large number of unions. 

After omitting elections in which 
two unions appeared on the ballot and 
those in which two unions demanded 
recognition, 201 RM elections in or- 
ganized units remained. In many re- 
spects, the pattern of these elections 
was similar to that of decertification 
elections. Unions won only 104 or 
52 per cent of these but 
were more successful in larger units. 
Of the 27 elections involving 150 or 

21—80 


elections, 


> footnote 8, and Helen C. Reiner, 
“A Survey of Decertification Under the 
National Labor Relations Act,” 22 Temple 
Law Ouarterly 454-471. 
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per cent. Union membership losses 
in RM elections, therefore, were con- 
centrated in smaller units. 

Unions were also more successful 
in retaining plant-wide units. They 
won 55 per cent of the elections in 
these units, but retained only 46 per 
cent of the units in craft, departmental 
and nonindustrial units. Information 
was available for 185 of the 201 RM 
elections on the date of previous rec- 
ognition or certification. In 87 or 
about half of the 175 RM elections, 
the union was originally recognized or 
certified within the two years preced- 
ing the filing of the RM petition.” 
Finally, a few strikes, usually unsuc- 
cessful, were called before the filing 
of the petition."” 


Conclusion 

While only half of the RM elections 
were held in organized units, the num- 
ber of voters was heavily concentrated 
in these units. About 80 per cent of 
the eligible voters in the four-year 
sample cast their ballots in previously 
organized units. In addition, the num- 
ber of voters in the UE-IUE schism 
in 1950 was also concentrated in pre 
viously organized units. Inasmuch as 
unions won a higher proportion of 
elections in both previously organized 
units and in larger units, the RM 
petition’s effect on over-all union 
growth was probably minimal. 

RM elections have been few, appar- 
ently resulting from several causes. 
In unorganized units, unions may be 
seeking recognition without actively 
soliciting the employees. In both or- 
ganized and unorganized units, 
are filing petitions 
confronted with from 
unions. RM elections involving only 
one union in a previously organized 


em- 
ylovers when 
ploy 


requests two 


* Standard Furniture Company, 118 NLRB 


and Company, 111 
Provision, 112 


NLRB 


2 (1957); John W. Thomas 
NLRB 37 (1955); Colonial 
NLRB 135 (1955); Braseway, 119 
10 (1957) 


301 


} 
i 
‘af 
at 
a”, 
th 
4 
oF 
wi = 


unit resemble the pattern of decertifi 
cation elections. Undoubtedly, some 
employers have repeatedly filed RM 
petitions to thwart a union,’* but 
there is little evidence to suggest that 
this practice is widespread. Perhaps 


the lack of attention to small, newly 
organized units by unions resulted in 
low morale among the employees in 
the unit, which, in turn, convinced 
management that the union did not 
have majority support. [The End] 


“LETTER OF THE LAW’’ NOT ENOUGH, GOLDBERG SAYS 


Secretary of Labor Arthur J. Goldberg said that “labor organiza- 
tions and labor leaders who abide by the letter of the Labor-Manage- 
ment Reporting and Disclosure Act of 1959 are observing only the 
minimum standard of conduct expected of them.” 

The Secretary spoke before the 35th General Convention of the 
Hotel and Restaurant Employees and Bartenders International Union. 

“The law, he continued, “prescribes a set of standards that were 
drawn to assure ethical conduct in specific areas. The good conscience 
of a labor leader, charged as he is with wide responsibilities for human 
welfare and betterment, will indicate to him a much higher range of 
ethical imperatives.” 

The Secretary defined two of those imperatives as “seeking out 
the impact on the national interest of acts designed to advance private 
interests ... and acting in the knowledge that the problems of society, 
and programs to solve them, are the problems of each member of 
society, not somebody else’s entirely.” 

“The national interest and private interests,” he said, “are con- 
verging lines, and the place for a labor organization is parallel, not 
tangent, to the direction of progress.” 

In commenting further on the Labor-Management Act as “a 
minimum reference for ethical conduct,” the Secretary said: “The law, 
however they feel about it, should serve only as a minimum standard 
for labor leaders. As I intend to administer it fairly and forcefully, so 
they should intend to seek far beyond it for the criteria on which to 
judge the proper discharge of their duty.” 

Citing what he termed the “sad spectacle of grave abuse of trust 
in labor, management, and government, over the past years,’ Gold- 
berg declared: “One traitor can destroy the security of a nation; a 
handful of people in positions of great economic and political power 
can bring such moral ruin to a people as to make them extinct—gone 
down into history’s slag heap with others who found that a nation’s 
momentum runs quickly down without the external stimulus of great 
spiritual and moral challenge.” 

He said that “what we need, above all, at this time is ethical ac- 
knowledgment and ethical leadership from those whom the world 


considers hardheaded and practical. We need a clear acceptance of 


the idea that the ethical principle is not to be confined to the syna- 
gogue, the chapel, and the church.” 


* No systematic attempt was made to as- 
certain whether employers compel elections 
in organized units at the expiration of each 
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Two instances have been located 
in which an employer filed more than one 


contract, 
petition in a single unit in different years. 
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The Professional Employee Dilemma 
and the Appropriate Bargaining Unit 


By JOHN E. BURNS 


The author illuminates the unionization of professional employees problem 
by spotlighting an “‘engineers' union’’ and the NLRB dispute over what 
constitutes a professional employee and an appropriate bargaining unit. 


N EXPLORING THE PROBLEM of the unionization of profes- 
I sional employees in general, and engineers in particular, it may be 
worthwhile, perhaps, to consider one “engineers’ union,” the Council of 
Western Electric Professional Employees-National, and the NLRB 
case involving the council and the Western Electric Company in their 
dispute over who is a professional employee and what constitutes an 
appropriate bargaining unit. It may be worth noting that the council 
was created in the Western Electric Company—the big industrial man- 
ufacturing arm of the nation’s largest business unit, the American 
Telephone and Telegraph Company. 


4 


Background 

In 1945, the NLRB certified the council (originally named the 
Council of Western Electric Technical Employees) as the local col- 
lective bargaining agent for engineers and technical emp!oyees at the 
W. E. Kearny Plant. In 1952, as the result of an NLRB election, the 
council was certified as the nation-wide bargaining agent for the engi- 
neers at all Western Electric Company locations. 

The council’s contract expired in November, 1955, but it neverthe- 
less remained as a fairly vigorous force in the company until May, 
1960, although it was unable to negotiate a new contract. In May, in 
an election conducted by the National Labor Relations Board in the 
26 plants operated by Western Electric, the council lost by a vote 
of 3,970 to 2,603. 

A fact, perhaps not widely known nor fully appreciated by readers 
of the vote results of the May election, is that from the time the NLRB 
hearings ended March 3, 1959, to the time the NLRB decision was 
announced March 29, 1960, the Western Electric Company expanded 
its over-all engineering personnel from approximately 7,100 to 9,500, 
an increase of 2,400, or about 34 per cent. More than 900 newly-hired 
engineers, with less than six months median service, voted in the 
NLRB election. Incidentally, the NLRB hearings had begun on 
June 12, 1957, and had ended on March 3, 1959; the decision came 
March 29, 1960, three years, nine months, and 17 days later! 
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The author is assistant professor of management at 
DePaul University's College of Commerce, Chicago, 
and editor of Industrial Management magazine. 


The term “professional employee” 
is defined in Section 2(12) of the Taft- 
Hartley Act, as follows: 

“(a) any employee engaged in work 
(i) predominantly intellectual and 
varied in character as opposed to rou- 
tine mental, manual, mechanical or 
physical work; (ii) involving the con 
sistent exercise of discretion and judg- 
ment in its performance; (ill) of such 
a character that the output produced 
or the result accomplished cannot be 
standardized in relation to a given 
period of time: (iv) requiring knowl- 
edge of an advanced type in a field of 
science or learning customarily acquired 


by a prolonged course of specialized 
intellectual instruction and study in 
an institution of higher learning or a 
hospital, as distinguished from a gen- 


eral academic education or from an 
apprenticeship or from training in the 
performance of routine mental, man- 
ual, or physical processes; or 

“(b) any employee, who (i) has 
completed the courses of specialized 
intellectual instruction and study de- 
scribed in clause (iv) of paragraph 
(a), and (ii) is performing related 
work under the supervision of a pro- 
fessional person to qualify himself to 
become a professional employee as 
defined in paragraph (a).” 
Professional Engineers 

From 1955 on, the council had be- 


come convinced that it should repre- 
sent truly professional engineers only 
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and it felt that the decision as to what 
constituted a professional engineer 
was not to be arbitrarily determined 
by the company. The council believed 
that the company was diluting the 
professional character of the bargain- 
ing unit with nonprofessional jobs and 
nonprofessional employees. 

In the NLRB hearings the coun- 
cil asserted that under Section 2(12) 
of the Taft-Hartley Act, professional 
status was achieved only if the work 
assigned to the individual engineer 
was professional (that is, creative, in- 
tellectual, nonrepetitive, nonstandard- 
ized) in nature, and conjunctively, 
that the employees assigned to that 
type of work satisfied certain minimal 
as advocated by engi- 


qualifications 
of education and/or 


neering societies 
responsible experience. 

Without such minimal qualifications 
the council claimed that an employee 
could not in fact “perform” profes- 
sional work. Or restated, by way of 
illustration, an M. D. assigned to dig 
ditches is not a professional and, con- 
versely, a ditch digger assigned to 
medical work is not a doctor. For 
professional status, both work char- 
acteristics and work qualifications 
were considered inextricably interre- 
lated by the council, not as separate 
or distinct entities. 


Council Devises Criteria 
The council could continue from the 


time its contract expired in 1955 with- 
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out a contract and without recogni- 
tion by management or it could call 
for a new NLRB representation elec- 
tion. It finally decided on the latter 
alternative and in 1957 filed a petition 
with the NLRB for an election to gain 
a recertification as the bargaining 
agent for professional employees ex- 
clusively. It was not until March, 
1960 that the NLRB handed down its 
decision on the question of the em- 
ployees who were eligible to vote in 
the election held in May, and the 
council lost, as previously noted. This 
decision of the Board as to what con- 
stitutes a professional unit has become 
a landmark in the field of professional 
unions. 

The council had devised and urged 
the NLRB to accept criteria which 
spelled out individual requirements of 
education and/or responsible experi- 
ence to qualify as a professional em- 
ployee, provided the individuals were 
engaged in professional work. The 
criteria were devised by the council 
on the basis of an analysis of the edu- 
cation and/or engineering experience 
of 5,646 employees the company and 
the council both agreed were profes- 
sional employees engaged in professional 
work, together with a consideration 
of requirements of various engineer- 
ing societies and state licensing boards. 


Criteria 

The criteria are as 
minimum advanced knowledge 
quirement of a technical degree in the 
engineering sciences or, in lieu there- 
of, the minimum equivalent as repre- 
sented in several alternative modes of 
advanced knowledge, as follows: (a) 
three years of technical education and 
a minimum of two years of engineer- 


follows: <A 
re- 


ing experience ; (b) two years but less 
than three years of technical educa- 
tion and a minimum of four years of 
engineering experience; (Cc) one year 
but less than two years of technical 
education and a minimum of six years 


Professional Employee 


of engineering experience; the engi 
neering experience to be comimensu- 
rate in scope, depth and responsibility 
to the advanced knowledge required 
in a formal professional education; 
and (d) partial technical education as 
covered by (b) or (c) respectively, 
and at least two years of engineering 
experience and a minimum of five 
years of experience in a highly skilled 
job in a field closely associated with 
professional engineering. 


Dispute over Classifications 


Although the council and company 
agreed that the 5,646 employees were 
professionals engaged in professional 
work and the Board so held, they 
were in disagreement on others. 


The council contended that the pro- 
fessional unit should also include: 95 
employees classified as wage practices 
specialists, 35 employees classified as 
section chief instructors and 270 em- 
ployees classified as engineering asso- 
ciates whom the council would include 
on the ground they had been mis- 
classified. 

The company, on the other hand, 
contended that the following should 
be excluded from the unit: 15 of the 
industrial engineers were confidential 
and/or managerial employees, that the 
wage practices specialists were confi 
dential and/or managerial employees 
or not professional engineers and that 
the section chief instructors were su- 
pervisors and/or managerial employees. 


The company would also exclude the 
The com 


270 engineering associates. 
pany, however, contrary to the coun- 
cil, would include in the unit 
another 180 employees in the basic 


also 


engineering classifications. 

On the basis of the hearings and 
the briefs, the Board held that: the 
180 employees were professional and 
should be in the professional unit; the 
270 engineering associates were not 
professional; that the 95 wage prac- 
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tices specialists were not professional ; 
the 35 section chief instructors should 
be excluded because they lacked a 
community of interest with those in 
the unit; and the 15 industrial engi- 
neers were professional and not con- 
fidential and/or managerial and should 
be included. 


What Determines 
Professional Employee? 

The NLRB rejected the criteria de- 
vised by the council on the basis that 
Section 2(12)(a) of the Taft-Hartley 
Act defines a professional employee in 
terms of the work he performs and 
that previous Board decisions make it 
clear that it is the work and not indi- 
vidual qualifications which is control- 
ling under Section 2(12)(a). The 
3oard stated: 

“Therefore, if the work satisfies the 
Act’s criteria, the employees who en- 
gage in it are professional employees ; 
if the work does not meet the specified 
requirements, the employees perform- 
ing it are not professional employees. 
This is not to say that the background 
of individuals within a disputed group 
is an irrelevant consideration, for back- 
ground is examined for the purpose 
of deciding whether the work of the 
group satisfies the ‘knowledge of an 
advanced type’ requirement of Sec- 
tion 2(12(a). If, as appears in this 
case with respect to those in basic 
horizontal classifications, a group of 
employees is predominantly composed 
cf individuals possessing a degree in 
the field to which the profession is 
devoted, it may logically be presumed 
that the work requires ‘knowledge of 
an advanced type.’ Conversely, if few 
in the group possess the appropriate 
degree, it logically follows that the 
education characteristics of the work 
are not those requiring the utilization 
of advanced knowledge. This ap- 
proach unlike Petitioner's, does not 


emphasize personal qualifications at 
the expense of the statutory mandate 
to make a determination of projies- 
sionality on the basis of the work 
performed.” ? 


Practical Repercussions 

Two practical repercussions of the 
NLRB’s predominantly (51 per cent) 
professional theory come to mind. 

(1) Any employer, consistent with 
the needs of the business, can include 
up to 49 per cent nonprofessionals in 
a requested exclusively professional 
unit. The over-all unit would, it 
seems, still satisfy the Board’s exclu- 
sively professional concept. This di- 
lution could be of great economic 
value to an employer. First, it would 
legitimately allow the creation of an 
ever expanding pool of nonprofes- 
sionals classified as engineers by the 
employer, with concomitant salary de- 
pression for the bona fide professionals. 
Second, in an NLRB election, this 
group of nonprofessionals could very 
well be the deciding factor against or- 
ganization in a_ closely contested 
election. 

(2) Conversely, if a shop union 
wished to organize the aforementioned 
nonprofessionals into a separate unit, 
it could be faced with an almost insur- 
mountable task. How could the union 
prove that the nonprofessionals who 
may have been classified by an em- 
ployer within the professional unit as 
engineers are actuaily skilled tech- 
nicians? According to the NLRB, 
the overriding consideration for ap- 
propriateness in an exclusively pro- 
fessional unit is the predominantly 
professional nature of the over-all unit. 


What About Leedom v. Kyne? 
The nature of the NLRB decision 

in the Western Electric Company case 

is all the more surprising since the 


a Western Electric Company, Inc 126 NLRB 
166 (1960). 
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United States Supreme Court in 
Leedom v. Kyne* (Westinghouse Cor- 
poration case) ordered the NLRB to 
exclude nine nonprofessionals from 
the 233 Westinghouse professional 
engineers’ unit. This was only 3.8 
per cent dilution. The Supreme Court 
ruled that the Board had no authority 
to disregard in the slightest Section 
9(b)(1) of the Taft-Hartley Act. This 
section specifically prohibits the in- 
clusion of nonprofessionals with pro- 
fessional personnel in the same unit 
without first ascertaining by secret 
ballot whether professionals would like 
to be mixed with nonprofessionals. 

In other words, in the predominantly 
professional concept enunciated by 
the Board in the Western Electric Com- 
pany decision, it appears that the 
NLRB can do by indirection what it 
was specifically prohibited from doing 
directly by the Supreme Court in the 
Westinghouse case. The only difference 
is that in Leedom v. Kyne, the employer 
had classified the nine nonprofessionals 
as technicians. If the nine technicians 
had been classified by the employer 
as professionals—regardless of their 
lack of qualifications and/or nature of 
work—within the predominantly pro- 
fessional concept of the Board the 
NLRB would have decided that it was 
perfectly proper to include them with 
the professionals. 


Exclusively Professional Unit 

The Western Electric Company case 
poses another pointed problem to which, 
at this time, it appears there is no 
answer. How does an organization 
of engineers—which files under Sec- 
tion 2(12)—insure in fact an exclu- 
sively professional unit? If the lack 
of educational and/or responsible ex- 
perience qualifications are not an 
absolute prerequisite for “performance” 
of professional work, how can non- 
professionals actually be excluded 
from an exclusively professional unit? 


After all, the work of many highly 
skilled technicians is creative, intel- 
lectual, nonrepetitive and nonstand- 
ardized as outlined under Section 2 
(12). Apparently, this is why the 
council advocated the need of work 
qualifications criteria as the distin- 
guishing mark between the two groups. 


Engineers and Scientists of America 

The council is one of the charter 
founding members of the Engineers 
and Scientists of America (E.S. A.), 
a federation which includes, on a 
nation-wide basis, many similarly or- 
ganized groups of professional em- 
ployees of other companies. The 
E.S. A. was formed in 1952 and its 
basic objective is “to promote the eco- 
nomic, professional and social welfare 
of engineering and scientific employees.” 

As a national federation, E.S. A. 
handles matters of national scope and 
does not interfere in the internal op- 
erations of the individual member 
units. If a member unit requests as- 
sistance at the local level, however, 
E.S. A. will provide such assistance 
as is practicable. 


Current Status of Council 

Presumably, the council is reevalu- 
ating its position and determining its 
policy, strategy and tactics. In the 
long run, it is probably planning to 
call for another NLRB election, to 
win it, and get back again as the cer- 
tified bargaining agent. This appears 
to be a formidable task, actually a 
rather impossible task under the 
Soard’s predominantly professional 
concept. 

The latest information available is 
that the E.S. A. was disbanded at the 
end of February. Strong internal po- 
litical disagreements among the E. S. A. 
member units and associated financial 
difficulties contributed to its dissolu- 
tion nine years after its foundation. 


[The End] 


236 LC $65,085, 358 U. S. 184 (1958). 
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Industrial Common Law 


By GEORGE E. STRONG 


In terms of arbitration, the author discusses the need for a compromise 
between the rigid adherence to prior arbitration decisions and the freedom 
to adapt and control industrial relations by force of reason in the light 
of changing conditions. George E. Strong is professional lecturer, the 
Graduate School, The American University, Washington, D. C., and until re- 
cently, General Counsel of the Federal Medication and Conciliation Service. 


HERE HAS BEEN CONSIDERABLE DISCUSSION with ref- 

erence to “industrial common law.” ‘There are some reasonably 
well established and accepted arbitration principles and rules; but 
the rigidity of a law whether it be statutory, or judge or arbitrator 
made, may conflict with the need for flexibility. Some compromise 
must be made between the desire for stability and the need for freedom 
to adapt and control industrial relations by the force of reason in the 
A practice, policy, standard or guide 


light of changing conditions. 
must be fully tested under varying conditions. It must be generally 
accepted and approved if it is to be utilized to mold and not merely 
influence future decisions. For example, we have developed a kind 
of common law to be applied in disciplinary cases.* Also, there are 


inherent rights and powers to manage arising out of the ownership, 
risk-taking function so necessary to successful operation of a private 
It is not necessary that they be specifically 


business enterprise. 
written into the labor agreement, any more than it is necessary to 
state that an individual employee has the right to quit for any reason 
he deems proper. Such rights are subject only to the limitations of 
the law and the collective bargaining agreement. Nevertheless, 
“unless and until rights, duties and principles of industrial relations 
are established and verified by long experience, arbitrators should not 
adhere to the decisions of even the most experienced arbitrators.” ? To 
be sure, if the arbitrator is an umpire, the parties usually desire 
consistent decisions unless the arbitrator is convinced that a prior 
decision is erroneous or that it requires modification because of changed 
conditions. Persuasive influence, yes, but not rigid adherence should 
be the rule. See Elkouris’ discussion of “the precedent value of 
awards,” “custom and past practice” and “management rights” in 
How Arbitration Works.* 


*Ceco Steel Products Company and International Association of Machinists, 


61-1 ARB © 8064. 
?“TLawyer’s View of Labor Arbitration,” 10 Vanderbilt Law Review 801 (1957) 


* (2d Ed., 1960), pp. 262-265, 266-283, 287-288. 
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Need for a Common Law 

Arbitrators are not appellate re- 
viewers familiar with the qualifica- 
tions, experience and acceptability of 
every arbitrator whose decision may 
be cited. Such may have 
been overruled in a later unpublished 
decision by the same arbitrator, as 
less than 4 per cent of all arbitrator's 
decisions are published. 

Mr. Justice Douglas, in the Warrior 
case * speaks of an “industrial com- 
mon law—the practices of the indus- 
try and the shop” and of “a new 
common law—the common law of a 
particular industry or of a particular 
plant.” However, he quotes from 
Professor Cox who is now Solicitor 
General of the United States. Pro- 
fessor Cox, in his “Reflections upon 
Labor Arbitration,” ® forth the 
obvious and undisputed fact that there 
are too many problems and too many 
unforeseeable contingencies to make 
the words of the contract the exclu- 
sive source of rights and duties. “One 
cannot reduce all rules governing a 
community like an industrial plant to 
15 or even 50 pages. There is need 
for a common law of the shop which 
implements and furnishes the con- 
tents of the agreement.” (Italics 
supplied.) Mr. Justice Douglas, in the 
Warrior case, also quotes from the 
late Dean Shulman of the Yale Law 
School who points out that the writ- 
ten product of negotiation is “a com- 
pilation of diverse provisions; some 


decision 


sets 


provide more or less specific standards 


which require reason and judgment 
in their application ; and some do little 
more than leave problems to future 
consideration with an expression of 
hope and good faith.” Nevertheless, 
in the words of Dean Shulman, an 
arbitrator “is not a public tribunal 
imposed upon the parties by superior 
authority which the parties are obliged 


to accept. He has no general charter 
to administer justice for a community 
which transcends the parties. He is 
rather part of a system of self govern- 
ment created by and confined to the 
parties.” (Italics supplied.) 

Mr. Justice Douglas then states that 
“gaps may be left to be filled in by 
reference to the practices of the par- 
ticular industry and of the various 
shops covered by the agreement.” He 
also makes the sound observation that 
“the processing of disputes through 
the grievance machinery is actually a 
vehicle by which meaning and content 
is given to the collective bargaining 
agreement.” 

I believe that the opinion has refer- 
ence to the labor arbitrator's filling 
any “gaps” which the parties have not 
filled and which the arbitration clause 
and the agreement authorize the arbi- 
trator to fill. The Supreme Court, in 
furtherance of the views expressed in 
its Textile Workers decision * seems to 
be suggesting sources or guides to in- 
terpretation when there are no specific 
standards or objective criteria and yet 
the issue needs and was intended to 
be solved by arbitration. Such a sit- 
uation existed in the Kuppert case.’ 
An arbitrator enjoined a slowdown 
although he had no specific written 
authority to do so. The New York 
Court of Appeals upheld the arbi 
trator and stated that slowdowns were 
specifically forbidden, there was a pro- 
vision for arbitration within 24 hours, 
and nothing short of an injunction 
would have accomplished the intent 
of the parties that there be speedy 
and effective relief against slowdowns. 


Fearful of Abuse 
of Power By Arbitrators 
Lawyers have been fearful of the 


possibility that arbitrators would 


‘United Steelworkers of America v. War- 
rior and Gulf Navigation Company, 40 LC 
€ 66,629, 363 U. S. 574 (1960). 

*72 Harvard Law Review 1482 


Industrial Common Law 


* Textile Workers Un. of Am. v. Lincoln 
Mills, 32 LC $ 70,733, 353 U. S. 448 (1957) 
"Ruppert v. Egelhofer, 34 LC 471,243, 3 
N. Y. 2d 576, 170 N. Y. S. 2d 785 (1958). 
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abuse their power and read into labor 
agreements unwarranted restrictions 
or enlargements of the bundle of 
rights, duties and obligations negoti- 
ated by company and union. How- 
ever, the published as well as the 
unpublished decisions of the arbitra- 
tors rendered since as well as before 
the date of the Warrior decision (June 
20, 1960) do not support these fears. 
As I stated in the 1947 “Symposium 
on Arbitration,” “There are no appel- 
late arbitration tribunals and_ stare 
decisis does not and should not apply 
to arbitration. Labor arbitrators are 
as much aware of their position of 
trust and responsibility and are as 
concerned with the soundness of their 
decisions as are judges, referees, ex- 
aminers, members of boards and com- 
missions and other public officials in 


judicial or quasi-judicial positions. 


Many serve as a contribution toward 
peaceful industrial relations and at a 


and 
com- 


time, convenience 
standards of 


sacrifice of 
their customary 
pensation.” * 


Interpretation 
Axioms of Experience 

Arbitrators continue to distinguish 
between their jurisdiction to hear and 
their authority to decide a dispute. 
They have rarely refused to hear a 
claim before or after the Warrior and 
American® decisions which claim on 
its face was governed by the contract. 
This is no more than the courts cus- 
tomarily do, and arbitration is the pri- 
vate juridicial system of labor and 
management. Rules of interpretation 
are axioms of experience. They are 
helpful guides but not technical rules 


of law. The Warrior and American 
cases are not the only significant ju- 
dicial decisions. The scope of arbi- 
tration is a problem of contract ad- 
ministration.’® The determination of 
arbitrability only requires tendency 
of the evidence to support a claim."' 
Questions of arbitrability are initially 
for the arbitrator to decide.” 


Exercise Restraint 
in Deciding Merits of Dispute 

Labor arbitrators are continuing to 
exercise considerable restraint with 
reference to their authority to decide 
the merits of the dispute. For exam- 
ple, an arbitrator has held that a 
grievance protesting a denial of a pro- 
duction bonus was arbitrable even 
though on its face and upon a super- 
ficial examination there was no clear 
contract language which was appli- 
cable. He further held, however, that 
the company was within its rights in 
denying the bonus.’* Also, in another 
decision, the same arbitrator held that 
the exclusion of wage rates from arbi- 
tration precluded the arbitrator from 
agreeing with the union's contention. 
The company had introduced new, 
semiautomatic facilities and posted 
the work as spot-welding. The union 
asserted that it was arc-welding. The 
arbitrator said that the real issue was 
the rate to be paid for the newly clas- 
sified work and as such a rate was 
precluded from arbitration he had no 
jurisdiction over the subject matter 
of the dispute which was the wage 
rate to be paid. 

Another arbitrator, in a recent de- 
cision, sustained the employer’s griev- 
ance by referring the matter of the 


* Article cited at footnote 2. 

* United Steelworkers of America v. Amer- 
ican Manufacturing Company, 40 LC € 66,628, 
363 U.S. 564 (1960) 

"Local 205, United Electrical Radio and 
Machine Workers of America v. General 
Electric Company, 30 LC § 69,908, 233 F. 2d 
85 (CA-1, 1956). 
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"Engineers Association v. Sperry Gyro- 
scope Company, 33 LC § 71,178, 251 F. 2d 
133 (CA-2, 1957). 

® Food Handlers Local 425 v. Pluss Poultry, 
Inc., 35 LC $71,936, 260 F. 2d 835 (CA-8, 
1958). 

™ Dura Corporation, Paris Products Divi- 
sion and Allied Industrial Workers, Local 238, 
61-1 ARB € 8001. 
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wage rate for the new job classifica- 
tion back to the parties, reserving the 
right to decide the issue if the parties 
could not negotiate the new rate. This 
is the usual procedure as experienced 
arbitrators are reluctant to exercise 
even their clearly authorized powers 
if there is a possibility that the dis- 
putants can negotiate a settlement of 
a labor dispute with or without guid- 
ance from the arbitrator. 


Arbitrators have ruled that they 
would not consider an issue which 
was not raised in the various steps of 
the grievance procedure prior to arbi- 
tration. They sought to encourage 
the settlement of disputes by the par- 
ties. They have also emphasized that 
the technicalities of common law plead- 
ing are not suitable to arbitration. 


An arbitrator in a 1961 
held that he had no jurisdiction of a 
layoff occurring before the labor con- 
tract came into existence, but could 
decide rights of recall from layoff 
when such rights arose after the con- 
tract became effective. Another 196] 
decision held that a job assignment 
on return from a strike was not arbi- 
trable as “differences in relation to 
the strike settlement” were resolved 
by that settlement..* A November, 
1960 opinion by another arbitrator 
stated that authority to fix the amount 
of payment into a containerization 
fund did not extend to a determination 
of its uses or permit the exercise of 
power to compel the keeping of rec- 
ords.’® Several arbitrators have con- 
cluded that they may not decide work 
jurisdictional issues involving the 
stocking of shelves by clerks rather 


decision 


than by employees of suppliers. 
Many arbitrators have stated and 
held that they have no authority to 


amend, rewrite or alter a contract or 
decide a matter which the parties 
tried but failed to negotiate although 
the contract was silent in these par- 
ticulars. It is elementary that an ar- 
bitrator has no implied authority to 
compel collective bargaining or en- 
force an order of the National Labor 
Relations Board and arbitrators have 
so ruled. 


Rule of Reason 


Arbitrators have commented that if 
two or more interpretations of a sec- 
tion of a labor agreement are possible, 
the arbitrator should consider and de- 
termine which interpretation is prac- 
ticable and workable and will best 
achieve the intent and purposes of the 
section. Arbitrators have applied the 
“rule of reason” or “de minimis.” 
They have refused to authorize call-in 
pay for a few seconds of work when 
or ex- 


there was no inconvenience 


pense to the worker."® 


Avoid Absurdity 


At least one arbitrator has held that 
he will not apply the literal meaning 
if such application would result in a 
“manifest absurdity.” Arbitrators 
seek to avoid illogical results. They 
construe clauses so as to reconcile 
seemingly conflicting or ambiguous 
phrases, and when necessary consider 
the general practices of the parties 
and the industry for guidance as to 
the mutual intent of the parties at the 
time they executed their labor con- 
tract. They recognize the authority 
of the courts to interpret a statute.'’ 

There is judicial authority for such 
viewpoints in addition to the above- 
cited Supreme Court decisions. The 
Supreme Court, in interpreting a stat- 


“Cullman Lingerie Corporation and Gar- 
ment Workers, Local 457, 61-1 ARB § 8100. 
*New York Shipping Association and 
Longshoremen, 61-1 ARB 8021. 
* Ridgway Color and Chemical Company, 
Division of American Marietta Company and 
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Mine Workers, District 50, Local 19261, 61-1 
ARB 8065. 

"Great Lakes Pipe Line Company and Oii 
Workers, Local 5-348, 61-1 ARB § 8050. 
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ute, will not be guided by a single 
sentence but will look to the provi- 
sions of the whole law and to its 
object and policy; ** it will not make 
an interpretation which would pro- 
duce “incongruous” results; it will 
not apply the literal reading of the 
Norris-LaGuardia Act so as to restrict 
Section 301l(a) of the Taft-Hartley 
Act when the procedural requirements 
of the former are inapposite to the 
latter.” A long series of adjudica- 
tions have “translated into concrete- 
ness” the consistently applied principles 
which decide a case. Unforseeable 
problems of undefined or vaguely de- 
fined scope may be solved by the 
judicial process when the aims and 
social policy of legislation are drawn 
with broad strokes.*' 

Federal circuit courts have said: 
“it would stifle the underlying pur- 
poses of the whole agreement to con- 
strue it according to its dry words. 
It is for us to put meat on the skele- 
ton rather than tear the flesh from the 
bones”; ** the words “any controversy” 
cover consequential damage to the 
union; ** an issue may be arbitrable 
even though the outcome is crystal 
clear or it is frivolous or only one 
conclusion is pe »ssible.** See, also, the 
above cited American case. 


Function of Arbitrator 
The highly respected Circuit Judge 
Learned Hand, on the occasion of the 
ceremony honoring his 50 years of 
judicial service, commented as follows: 
“Interpretation is necessarily an act 
of creative imagination. You must 


S. 1 
(1850) 

® Mastro Plastics Corporation v. NLRB, 29 
LC 69,779, 350 U. S. 270 (1956). 

* Cited at footnote 6 


2 San Diego Building Trades Council v. 
Garmon, 37 LC $65,367, 359 U. S. 236 
(1959). 


2 Tocal 1912, International Association of 
Vachinists v. United States Potash Company, 


38 LC { 65,787, 270 F. 2d 496 (CA-10, 1959). 
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try to put yourself in the place of the 
author of those words and fabricate 
how he would have dealt with the 
instance that has arisen. You must 
try to fix before your mind the differ- 
ent possible patterns that will fit those 
words” and then choose between them. 
You must ask yourself the question 
the occasion before you within 
what you impute to him?” ** 
At another time he said: 


662. 
1s 


“A judge is pulled by two 
opposite forces. On the one hand he 
must not enforce whatever he thinks 
best; he must leave that to the com- 
mon will expressed by the govern- 
ment. On the other, he must try as 
best he can to put into concrete form 
what that will is, not by slavishly fol- 
lowing the words but by trying hon- 
estly to say what was the underlying 
purpose expressed. Nobody does this 
exactly right; great judges do it bet- 
ter than the rest of us. It is necessary 
that someone shall do it if we are to 
realize the hope that we can collec- 
tively rule ourselves.” 

If we were to substitute the word 
“arbitrator” for the word “judge” or 
“judges” and the word “parties” for 
the word “government” the resulting 
sentences would express my under- 
standing of the function of a labor 
arbitrator. 


Future Decisions 

Based on my reading of all decisions 
of all the arbitrators selected from 
the panels of the Federal Mediation 
and Conciliation Service (FMCS) in 
recent vears, I refuse to be disturbed 


*Council of Western Electric Technical 
Employees-National v. Western Electric Com- 
pany, Inc., 31 LC 70,343, 238 F. 2d 892 
(CA-2, 1956). 

* Firestone Tire and Rubber Company, New 
Bedford Defense Products Division v. United 
Automobile Workers, Local 1113, 35 LC 
€ 71,716, 258 F. 2d 522 (CA-1, 1958). 

* “Fifty Years of Federal Judicial Service,” 
264 F. 2d 6, at pp. 28, 37 (1959). 
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about the future decisions of the ex- 
perienced arbitrators. 

Decisions of inexperienced arbitrators 
are as unpredictable as decisions of inex- 
perienced judges. Fortunately, the 
parties to a labor dispute can select the 
arbitrater and even when resort must be 
made to a nominating agency they 
can insist upon good service and that 
panels be limited to experienced, fully 
qualified and acceptable arbitrators. 

The Annual Reports of the FMCS 
for the fiscal years 1958 and 1959 
urged the direct selection of arbitra- 
tors by the parties and the more care 
ful drafting of contract language. The 
American and Warrior decisions re- 
emphasize the desirability of better 


TEMPORARY EXTENDED UNEMPLOYMENT COMPENSATION 
AGREEMENTS SIGNED WITH EIGHT 


delineation of intent by the parties 
both in the substantive sections of the 
labor agreement and in the arbitration 
clauses. 

I believe that experienced and highly 
acceptable arbitrators will be faithful 
to the trust placed in them and that 
they will not abuse the power which 
they have possessed for many years. 
The mere fact that this power has 
now been judicially recognized by the 
highest court in the land should not 
influence competent labor arbitrators 
to depart from the responsible, con- 
scientious, impartial and trustworthy 
manner in which they have been de- 
ciding questions of interpretation and 
application of labor agreements. 


[The End] 


ADDITIONAL STATE AGENCIES 


Secretary of Labor Arthur J. Goldberg announced he had signed 
agreements with eight additional states for participation in the new 
federal program paying extended unemployment insurance benefits 
to workers exhausting their regular rights. 


The eight new states which signed agreements were: California, 
Connecticut, Florida, Hawaii, Missouri, Montana, New Hampshire 


and New Jersey. 


Thirty eight states representing more than 74.0 per cent of the 
total number of workers covered under state unemployment insur 
ance laws have now signed agreements to participate in the new 
federal program. More than 34,000,000 of the 46,000,000 workers insured 
under the federal and state unemployment compensation laws live in 
the 38 states which have signed agreements. 


The new federal law provides for payment of additional benefits 
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to jobless workers who have exhausted their benefit rights after 
June 30, 1960. Under the federal program, benefits are payable for 
weeks of unemployment beginning on or after April 8, 1961. Jobless 
workers who qualify for additional benefits will in general receive 
50 per cent of the amount they received prior to exhausting their 
benefit rights. 

The first claims for additional benefits will be taken after April 
8. Each of the states will announce the date when workers should 
file for additional benefits. The federal program expires June 30, 1962. 
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The Trend of the Collective Bargaining 
Process —An Objective Appraisal 


By SELWYN H. TORFF 


This is a discussion of the developments within the union movement and 
within business management, and an assessment of the impact these de- 
velopments have had on the relations of the two parties to the collective 
bargaining process. It was given as an address at the Fifth Annual 
Southeastern Conference on Current Trends in Collective Bargaining in 
Knoxville, Tennessee, in November, 1960. Selywn H. Torff is a partner 
in the Chicago law firm of Seyfarth, Shaw, Fairweather, and Geraldson. 


gee OF YOU may have been present in this same hall two 
hJ years ago when I was privileged to share this platform with 
Mr. Abel of the Steelworkers on the subject of pattern bargaining. 
If you were, you may recall that, on that occasion, I spoke rather 
bluntly and unflatteringly on the propensity of management to indulge 
in a stereotyped and unimaginative approach to this subject. Today, 
the subject I am here to discuss is less specific and far more basic; 
but you may find the flavor of my remarks somewhat similar. I have 
not come here to shower much praise either on business management 
or on union leadership for the roles which they are currently playing 
in labor-management relations, and for the direction in which they 
are currently leading the collective bargaining process. Nor have I 
come here to preach the pollyanna gospel, which seems to predominate 
in academic circles, that, despite occasional storms and crises, the 
collective bargaining process is really working quite well. It isn’t. 


The trends and developments in collective bargaining which | 
propose to discuss today do not relate to changes in wage levels, 
fringe benefits, employment conditions, etc. being effected at the 
collective bargaining table. You can get this kind of information 
from any good reporting service. Rather, it is my intent to place 
before you some thoughts on trends and developments in union- 
management relations that are affecting the essential character of 
collective bargaining in the United States; trends and developments 
which, if not redirected and altered, do not augur well for the future 
continuance of the collective bargaining process as we have heretofore 


known it. In order to do this, it is necessary, at the outset, to take 
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an honest and searching look at cer- 
tain developments within the union 
movement and within business man- 
agement, and to assess the impact 
of these developments on the rela- 
tions of the two parties to the collec- 
tive bargaining process. 


Folklore of Unionism 

Several decades Thurman 
Arnold wrote his challenging book, 
The Folklore of Capitalism. In it he 
described the tendency of the busi- 
ness community to be guided in its 
actions and thinking by slogans, con- 
cepts and shibboleths no longer appli- 
cable to the realities of the times. 
This he likened to continuing to as- 
sert that the label accurately described 
what was in the bottle, long after 
it had become apparent that the con- 
tents of the bottle had changed. And 
so the business community of the 
early 1930's, by clinging to the eco- 
nomic shibboleths of the nineteenth 
century, was rendered incapable of 
developing any constructive remedies 
for the economic crises swirling about 
it, and consequently lost much of its 
influence in the national community. 


ago, 


Today, a parallel development in 
the organized labor movement is 
readily discernible. There exists a 
“folklore of unionism.” The slogans, 
the concepts, the approaches of con- 
temporary union leadership are much 
the same as those of the union leader- 
ship of the pre-Wagner Act era. But 
the times are not the same. And the 
union leadership of today, by clinging 
to the traditional union thinking of 
yesterday, is rendering itself less 
capable of playing a constructive role 
in meeting the great and grave chal- 
lenges that confront the nation. “More,” 
Samuel Gompers said, when asked 
what was the philosophy of the labor 
union movement in America. But if 
the labor union movement is to to 
have a meaningful and constructive 
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part in the America of this and sub- 
sequent decades, “more” is not enough. 


The folklore of unionism is com- 
pounded of several myths. One of 
these is the myth of “militancy,” 
which decrees that for a union leader 
to gain or retain stature, or even to 
survive, extreme and widely-public- 
ized demands must be made upon 
employers ; that management proposi- 
tions which fall short of these de- 
mands must be met with public 
outcries of scorn and indignation; 


that emotion-charged public attacks 
must be made upon the motives and 
integrity of management whenever a 
controversy arises, and that the union 
must constantly be depicted as the sole 


barrier between employees and their 
employers who would, but for the 
union, speedily revert to policies of 
ruthless employee exploitation, 


Another of these myths is the myth 
of the “underdog.” The leadership 
of the most effective and powerful 
union movement in the world, and of 
one of the most influential components 
of our society, continues to attempt 
to depict the unions of our time in 
the same light as the unions of the 
turn of the century—valiant cham- 
pions of the oppressed, struggling 
bravely against the superior, entrenched 
economic power of industry. 

Still another of these myths is the 
myth of “infallibility.” Union leader- 
ship apparently feels that it is court- 
ing disaster unless it acts as if it 
were pre-ordained that, on any issue 
between them, the union’s position 
is unquestionably correct and man 
agement’s is patently fallacious. Judge 
Learned Hand once spoke eloquently 
of the “spirit of liberty,” which he 
defined as the spirit which is not too 
sure it is right, which subjects its 
own ideas to honest examination, and 
which avoids dogmatic assertions of 
righteousness. Among the leadership 
of American unions today, the spirit 


315 


4 
“4 
a 
ag 
_4 
a 
Ny, 
i 
4 
} 
a 
4 | 
3 
\ 


of liberty is lacking; and the union 
movement is the poorer and less effec- 
tive for it. 

The union movement in the United 
States today finds itself confronted 
by spreading public skepticism, just 
as the business community so found 
itself in the 1930's. And 
tially the same reasons 
ing to concepts and approaches un- 
suitable to meet the problems and 
challenges of the day. Maturity in 
union leadership, not posturing mili- 
tancy, is called for if the collective 
bargaining process is to survive. Ac- 
knowledgment by union leaders of 
union power, and a demonstration of 
willingness to use this power in the 
long-range public interest, rather than 
solely to further immediate union ob- 
jectives, would do far more to enhance 
the standing of unions in the com- 
munity than adherence to the obviously 
transparent myth of the underdog. 
Acknowledgment by union leaders 
that they do not necessarily have the 


for essen- 
it is adher- 


only correct answers to the labor- 


management problems of the times, 
and that they would welcome cross- 
fertilization of their ideas with those 
of the business community, for the 
purpose of furthering the economi 
progress of the nation, would do 
much to restore the credit of the 
collective bargaining process in a na 
tion which has become sick and tired 
of the “we're right, you're wrong” 
argument and the rancor and tensions 
which flow from it. 


The noted labor economist, Protes- 


sor Richard Lester, has stated 
view that the union movement in the 
United States is today wandering in 
an ideological wasteland. In union 
expansion, 


“more” 


ism's period of greatest 
the 1930's, its 


stirred the hearts and minds of work 


program of 


ers who felt themselves insecure, un 
derpaid, unprotected against sickness, 
old age and unemployment: who felt 
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themselves treated as second-class 
citizens and the victims of social in- 
justice. This approach doesn’t have 
a comparable degree of appeal to the 
worker in the relatively affluent society 
in which we now live. Yet, union 
leadership fixedly pursues this same 
course—and it pays for its error with 
Taft-Hartley Acts, Landrum-Griffin 
Acts, right-to-work laws, static or 
shrinking membership, unsuccessful 
organizing efforts and a mounting 
public hostility. 


Union spokesmen attempt to attribute 
their failure to extend unionization to 
the great mass of unorganized work- 
ers, blue and white collar, to federal 
and state labor relations legislation, 
and the administration of this legisla- 
tion by unfriendly personnel. This is 
superficial rationalization. The dimin- 
ishing appeal of unionism is attrib- 
utable, not to external causes, but to 
the seeming inability of union leaders 
to cease being the prisoners of myths 
which bar the way to a constructive 
approach to labor-management rela- 


tions. 


Management 
and Collective Bargaining— 
A Study in Negativism 


Let us now turn our attention to the 
role that management seems to be 
playing in the collective bargaining 
Here, a truly dismal spec- 


pre CESS, 
This important 


tacle confronts us. 
segment of the American community, 
which has contributed so greatly to 
the enrichment of the nation’s life 
in the production and distribution of 
goods and services, has chalked up 
an uninspiring performance indeed in 
rela 


area of labor-management 


It is intriguing to speculate 


the 
tions. 
how much more salutary a state of 
affairs might prevail today in union- 
management relations, if management 
had directed to this subject only a 
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fraction of the ingenuity, boldness, 
vision and imagination that it has dis- 
played in such areas as_ product 
development, advertising, sales promo- 
tion, market penetration, etc. But the 
plain fact of the matter is that man- 
agement thinking in the field of labor- 
management relations has been, and 
continues to be, with a few notable 
exceptions, unimaginative, unconstruc- 
tive and sterile. 


Early in the twentieth century, the 
British Prime Minister, Asquith, ex- 
pressed the view that “if it is not 
necessary to do a thing, then it is 
necessary not to do it.” The quintes- 
sence of negativism is embodied in 
this statement; and management 
seems to have adopted it as a standard 
around which to rally in its dealings 
with unions. 


Today, American management is 
concerned, and genuinely so, with its 
deteriorating position in world markets 
and with the challenges posed to its 
domestic markets by foreign competi- 
tion. It stresses the need for greater 
efficiency and higher productivity in 
meeting these challenges; but at the 
same time, by its actions and pro- 
nouncements, it slams the door shut 
on the one sector of the community 
which is in the best position to ex- 
tend effective cooperation in the at- 
tainment of these objectives—the or- 
Haunted by 
upon 


ganized labor movement. 
fears of union encroachment 
management prerogatives and by such 
awesome words as “codetermination,” 
management, like union leadership, is 
helping to make the collective bar- 
gaining process a battlefield rather 
than an effective instrument of public 
policy. 

What cooperation is management 
entitled to expect from organized 
labor when employer organizations, 
which purport to speak for it, are 
advocates of legislation to 
unions through applica- 


avowed 
dismember 
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tion of antitrust law principles? How 
does management expect union leader- 
ship to react when management indicates 
that it regards itself as engaged, through 
its employee communications pro- 
grams, in a contest with unions for 
the loyalty of employees, as if it were 
inconceivable that a worker could be 
loyal to both the company that em- 
ploys him and the union that represents 
him? What reaction can manage- 
ment expect when it publicly elevates 
to hero status one of the parties to the 
disgraceful Sheboygan affair, a situa- 
tion in which the attitudes and con- 
duct of both participants deserve the 
censure of reasonable men? What 
could management in the steel indus- 
try have expected, in terms of good 
relations and cooperation, from its 
heavy-handed, meat-axe approach in 
the negotiations in that industry in 
1959, when it ineptly attempted to 
sweep away overnight, by a few 
changes in contract phraseology, the 
work habits and conditions of several 
generations in that industry? These 
questions answer themselves. 


Trends and Development 
in Union-Management Relations 
and Collective Bargaining 


This, then, is the situation with 
which the collective bargaining proc 
ess must contend: a union movement 
whose leadership is mesmerized by 
the concepts of traditional union dog- 
ma, and an industrial management 
whose performance in union-manage- 
ment relations is governed by a 
frightened and frequently belligerent 
negativism. Given these conditions, 
certain trends and developments in 
union-management relations and the 
collective bargaining process are mani- 
festing themselves. 
Trend toward public posturing. 


The parties to the collective bargain- 
ing process are, by their own conduct, 
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making a public spectacle out of col- 
lective bargaining negotiations, rather 
than a private transaction. Long in 
advance of negotiations, union officials 
are meeting under the spotlight of 
publicity; formulating and releasing 
sweeping demands ; arguing the right- 
eousness of their position in the news- 
papers and other mass communication 
media; and blaming management for 
any strike that may occur. With 
comparable efficiency, management 
returns this fire with speeches, press 
releases and paid advertisements, for 
the edification of the public whose in- 
terests management proclaims its de- 
termination to protect. And all this 
is happening before any meeting of 
the parties has been held. Thus, the 
odds against a peaceful and reason- 
able settlement lengthen before any 
attempt at settlement has been made. 
The barrage and counterbarrage of 
releases, editorials, 
commentary, 


speeches, press 
radio and_ television 
newspaper advertisements, etc. con- 
tinues throughout negotiations and, of 
course, throughout a strike (if one 
occurs). This kind of public postur- 
ing benefits neither unions nor man- 
agement, and discredits the collective 
bargaining process. The public, at 
whom all this is aimed, becomes in- 
clined to give the back of its hand to 
both of its self-proclaimed champions, 
and to speculate whether there isn’t 
some other and better way to resolve 
such matters. 


Trend toward inflexibility —Collec- 
tive bargaining is steadily losing the 
resiliency and flexibility which once 
gave it such great promise of being 
the most effective technique for solv- 
ing, on a rational basis, the particular 
problems of employers and their or- 
ganized employees. It has become 
rigid, doctrinaire and over-institution- 
alized. There is far too much talk 
of “this is the pattern,” “this is union 
policy,” “this is company policy,” at 
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the bargaining table. Too little dis- 
cretion is being left to those sitting at 
the bargaining table to work out solu- 
tions tailored to the problems con- 
fronting them. 


Trend toward over-emphasis of eco- 
nomic force.-We are always being 
reminded of the truism that the use, 
or potential use, of economic force 
the collective bargaining 
But, it is dangerous to over- 


underlies 
process. 
emphasize this facet of collective bar- 
gaining. It must be kept in mind 
that collective bargaining, as an in- 
strument of public policy, can be justi- 
fied only on the premise that there 
must be a sincere and determined 
effort to accommodate divergent views 
and objectives through full discus- 
sion, persuasion and reason, before 
resort to force is considered. 


Today, in important sectors of the 
economy, the collective bargaining 
process is relegating reason to a second- 
ary role and elevating power. The 
parties are coming too readily to look 
at collective bargaining negotiations 
as an arena for doing inevitable battle, 
rather than as a forum for seeking ac- 
commodation on a reasonable basis. 
This has ominous implications for the 
future of the collective bargaining 
process. We live in an economy of 
increasingly larger units of business 
enterprise and of labor. The larger 
the concentration of industrial power 
on the one side, and of union power 
on the other, the less likely it is that 
resort to power tactics can settle an 
issue on which both sides are equally 
determined. And the more likely it 
becomes that the resolution of the is- 
sue will have to be effected through 
some device other than the traditional 
processes of collective bargaining, 
particularly where the dispute is one 
causing serious harm, or even marked 
inconvenience, to a sizable segment of 
the public. 
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Nevertheless, in union and manage- 
ment circles alike, more thought and 
attention is being given to waging ef- 
fective warfare than to finding ways 
of making warfare unlikely. The 
skirmishing for public support in ad- 
vance of negotiations, to which I have 
previously alluded, is an example 
clearly in point. There are other ex- 
amples. Thus, on the union side, 
there is the widely publicized building 
of large strike or “defense” funds, 
and the levying of assessments and 
temporary dues increases for such 
purposes; there is the wide publiciza- 
tion of interunion loans and gifts for 
strike purposes ; there are ringing public 
assertions of support from the leaders 
of other unions, irrespective of the re- 
spective merits of the controversy, 
instead of quiet behind-the-scenes 
efforts to assist in obtaining settle- 
ments. Similarly, on the management 
side. we are witnessing such develop- 
ments as the mutual aid pact of the 
airlines and the counterbalancing move 
of the unions in that industry to form 
an alliance. We are witnessing the 
evolution of the concept of strike in- 
surance in the railroad industry—a 
development which is being viewed 
by the managements of other indus- 
tries with more than academic curi- 
osity. Union leadership is outspokenly 
critical of these developments in the 
airline and railroad industries. But 
do they have any right to be, since 
employers in these industries are, in 
essence, merely emulating the union 
approach? In weighing this union 
criticism, there comes to mind Bal- 
zac’s remark: “This is a bad animal; 
when attack him, he defends 
himself.” 


ve yu 


One prominent railroad union of- 
ficial has stated that, if such trends as 
strike insurance and mutual aid pacts 
continue, the labor union movement 
in the United States may have to re- 
sort to the general strike. But it 
should be readily apparent that the 
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day the general strike makes its en- 
trance on the American labor relations 
scene, the collective bargaining proc- 
ess. as we have known it, will make 
its exit. 


Trend away from collective bar- 
gaining. Since encouragement of 
collective bargaining became the es- 
tablished national policy in 1935, 
management and unions alike have 
subscribed to the doctrine that collec- 
tive bargaining negotiation, even at 
the risk of strikes and work stoppages, 
is to be preferred to third party deter- 
mination of labor-management dis- 
putes. Going one step further, the 
collective bargaining process has come 
to be regarded as the only device for 
settling such disputes which is com- 
patible with a free enterprise indus- 
trial society. This “article of faith” 
was expressed by the noted authority 
in the field of labor-management rela- 
tions, David L. Cole, at the Eighth 
Union-Management Conference held 
at Notre Dame University in Febru- 
ary, 1960, when he had this to say 
about collective bargaining: 

“Soberly, we must agree that we 
have no other means available which 
can at the same time settle labor disputes 
and fit into or preserve our free enter- 
prise system of industrial democracy.” 

But, soberly or otherwise, must we 
agree? We can agree that the nego- 
tiating process, if properly conducted, 
is the way of solving these disputes 
best suited to a free industrial society. 
Sut the assumption that it is the only 


way compatible with a free society 1s 
In other 
traditions of 


not necessarily warranted. 
countries with strong 
freedom and democracy, labor-man- 
agement disputes are being settled by 
resort to arbitration, or labor courts, 
or by similar means; and the founda- 
tions of democracy do not seem to be 
gravely shaken as a consequence. 
Management spokesmen and union 
leaders would be making a mistake 
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to assume that the nation is irrevoca- 
bly committed to bilateral collective 
bargaining negotiations. Economic 
freedom is not one of democracy’s 
absolutes; it is a relative concept. 
Just as the leaders of industry and 
unions may feel strongly about their 
freedom to bargain and apply eco- 
nomic pressure against one another, 
so the public may come to feel even 
more strongly that it is entitled to 
freedom from the adverse consequences 
of collective bargaining negotiations. 
Freedom from the strife and rancor 
that labor disputes frequently en- 
gender may become more important 
in the public mind than the freedom 
of unions and management to bargain 
freely at the expense of the economic 
stability and the tranquillity of the 
country. If collective bargaining con- 
tinues to operate on the basis that 


certain grave and persistent problems 
of our society, for example, the effects 
of automation, inflation, are secondary 
in importance to the immediate goals 


and interests of the bargaining parties, 
there will develop growing, and eventu- 
ally decisive, public support for some 
form of third party determinism to 
replace collective bargaining negotia- 
tions. Should matters reach this stage, 
the public will not be greatly con- 
cerned over the outcries of union and 
business leaders that resort to third 
party determinism is a restriction on 
their economic freedom. 


The third 
minism are being sown in the various 
concerning national 
Various 


seeds of party deter- 


ideas advanced 
emergency strike legislation. 
proposals have been advanced for fact- 
finding boards with power to make 
for boards of in- 
quiry to the parties into 
“voluntary arbitration”; for extended 
use of the injunction; and for govern- 
ment seizure of industry, with the 
government instituting changes in 
wages and working conditions during 
the period of governmental operation. 
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recommendations: 
pressure 


Certain general observations can be 
made concerning measures of this 
nature. First, although they attempt 
to maintain the veneer of “voluntar- 
ism” associated with the traditional 
processes of collective bargaining, they 
are, at the core, a substitute for and 
not a supplement to the traditional 
collective bargaining process. Second, 
although formulated in the context of 
legislation aimed at labor disputes 
that endanger the national health or 
safety, they reflect, not so much a fear 
of grave danger to the nation’s physi- 
cal health or safety arising out of the 
collective bargaining process, as a 
lack of confidence in the capacity of 
the collective bargaining process itself 
to resolve such matters. Third, the 
concept of third party determinism, 
which is embodied in such proposals, 
may at first be limited in its applica- 
tion to nationwide labor disputes which 
appear to imperil the national health 
and safety; but its application will 
never there. <A strike at the 
XYZ Company may not create a na- 
tional emergency, but it creates a 
genuine emergency for the manage- 
ment, union and employees at that 
concern. If these parties see that 
large corporations and unions, under 
impetus of federal law, are settling 
their disputes by resort to third party 
determinism, it will not be long before 
they conclude that this approach is 
equally applicable to their situation, 
and less costly than engaging in a 
protracted test of economic strength. 


stop 


It should never be forgotten that 
the underlying concept of national 
emergency strike legislation is the 
assumption that the parties will not, 
by their own actions, place the na- 
tional interest above their own im- 
mediate interests. This is no vote of 
confidence in the collective bargaining 
process. The fateful last step of the 
national emergency dispute procedure 
of the Taft-Hartley Act—submission 
of the matter to Congress with Presi- 
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dential recommendations—has never 
been resorted to. It is sobering to 
contemplate what the results of tak- 
ing this step might have been or 
might be. 

In the face of a growing attitude 
of public skepticism about the collec- 
tive bargaining system as it now oper- 
ates, substantial defections from the 
ranks of supporters of this system, 
either in labor or management, would 
inevitably hasten its demise. There is 
mounting evidence that such defec- 
tions are occurring in the ranks of 
management. For example, during 
the 1959 basic steel strike, U. S. News 
& World Report conducted a survey 
among businessmen and union leaders 
regarding their views as to how dis- 
putes of this type should be handled. 
A disturbing 38 per cent of the busi- 
nessmen interviewed advocated arbi- 
tration. In the railroad industry, 
employers have lined up behind the 
proposition that the recommendations 
of emergency boards appointed under 
the Railway Labor Act, should be made 
binding upon the parties. Thus, they 
have become open advocates of third 
party determinism in their industry. 


Also, it might be advisable to take 
a look at what occurred through re- 
sort to third party determinism in the 
Pittsburgh Plate Company 
situation in 1959. In that negotiation, 
the parties were unable to resolve, 
either through negotiations or through 
a strike, a number of issues, including 
one essentially the same as that of 
the “local working conditions” issue 
in the basic steel negotiations in 1959. 
The matter was referred to a three- 
man arbitration commission. On the 
work rules issue, awards have been 
handed down thus far in 35 cases in 
which the company sought either to 
reduce crew sizes, or to combine job 
classifications, or to use its manpower 
in what it considered to be a more 
efficient manner. An analysis of these 
35 awards discloses that the com- 
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pany’s proposals were granted out- 
right by the arbitration commission 
in 23 cases; the company’s proposals 
were granted, subject to certain con- 
tingencies or qualifications, in five of 
these cases; and the company’s pro- 
posals were denied outright in seven 
of these cases. This is not a bad 
batting average in any league. The 
approach of businessmen to problems 
involving their own enterprise is es- 
sentially pragmatic. A hardheaded 
businessman, looking at comparative 
results in the glass situation and in 
the steel situation, might understand- 
ably have second thoughts about his 
preference for “free” collective bar- 
gaining negotiations over third party 
determinism. 


I am sure that union organizers do 
not have to be reminded of employee 
skepticism about becoming enmeshed 
in the turmoil which is so frequently 
characterizing the collective bargain- 
ing process. This skepticism is re- 
flected in the noticeable lack of success 
of their efforts to extend organization 
to the unorganized. 


Union leadership itself does not 
give the collective bargaining process 
much of an endorsement in certain 
situations. Union leaders seem to be 
indulging in the habit, from time to 
time, of negotiating themselves into 
a corner and then trying to arbitrate 
their way out. Thus, in the Westing- 
house strike of 1955-1956, and in the 
General Electric negotiations and 
strike of 1900, the IUE openly sought 
arbitration of the issues in dispute. 
The UAW did the same thing at vari 
ous stages of its dispute with Kohler 
Company. Parenthetically, I might 
add that management is not above 
this device. The steel companies tried 
the same thing in the 1959 work rules 
dispute in that industry. 


Shortly after the 1959 basic steel 
strike ended, the Steelworkers Union 
publicly declared its interest in a 
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“formula approach,” that is, in seek- 
ing to arrive at an agreed upon ar- 
rangement with management whereby 
the fruits of the industry's produc- 
tivity might be apportioned among 
the owners, employees and the public, 
thus eliminating the pattern of work 
stoppages over negotiations which has 
plagued that industry in the post- 
World War II period. Thus, this 
union is indicating its misgivings that 
the collective bargaining process can 
survive the type of pounding that it 
absorbed in the 1959 negotiations in 
the steel industry. 


Road ahead.-Today, what was 
once regarded as unquestionable is be- 
ing openly questioned. And it is in- 
cumbent upon those in the ranks of 
union leadership and of management, 
who can speak with authority and 
who are listened to, to come up with 
convincing answers to these questions. 

The basic questions being asked 
are: (1) is the process of resolving 
labor-management issues through col- 
lective bargaining negotiations, rather 
than through third party determin- 
ism, worth preserving from the stand- 
point of the national interest; and (2) 
can it be preserved? The answer to 
both questions is, in my judgment, 
“ves,” but it is a qualified “yes.” It 
is worth preserving and can be pre- 
served only if the leaders of organized 
labor and of industry are willing to 
begin, before it is too late, to turn 
the collective bargaining process sharply 
away from the direction in which it is 
now headed. This calls for a sober 
and honest reappraisal, on the part of 
union and industry leaders alike, of 
what their present attitudes, methods 
and approaches to union-management 
relations are doing to the collective 
bargaining process and to the public’s 
evaluation of it. 

These attitudes, methods and ap- 
proaches must change. There must 
be an end to public posturing; collec- 
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tive bargaining must be taken out of 
the newspapers and confined to the 
bargaining table. There must be an 
end to emotion-charged partisanry ; 
definite steps must be taken toward 
more objective weighing of issues. 
There must be an end to uncom- 
promising militancy on the one side 
and to sterile negativism on the other. 
The “spirit of liberty,” to which I 
referred earlier, must become part of 
the collective bargaining process. 
Just as the collective bargaining 
process sorely needs a change of at- 
titudes and approach on the part of 
union leaders and of management 
spokesmen, so it also needs a change 
of the climate in which it operates. 
To achieve this change of climate, it 
is essential that the channels of com- 
munication between representatives 
of unions and management be opened 
up and used. The channels of com- 
munication between management and 
union leadership are too few and too 
narrow. With regrettably few excep- 
tions, management and union leaders 
meet only to negotiate contracts, or to 


process grievances, or to try arbitra- 


tion cases, or to put out fires. When 
they do meet under other circum- 
stances, it is generally to debate be- 
fore a public gathering on some specific 
issue, with each side proclaiming the 
inherent virtues of its position and 
castigating the position of the other 
side. Obviously, these media do not 
lend themselves at all to narrowing 
the area of disagreement and mis- 
understanding that separates unions 
and management. 

Since the end of the strike in the 
steel industry in 1959, we have heard 
a great deal of talk about the advisa- 
bility of meetings between representa- 
tives of labor and management away 
from the heated context of collective 
bargaining negotiations. Such meet- 
ings have been urged by the President 
of the United States and other public 
officials and by prominent spokesmen 
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for organized labor. Management has 
not thus far demonstrated uncontrol- 
lable enthusiasm for the idea. 

The thinking underlying this ap- 
proach does hold out considerable 
promise for betterment of union- 
management relations in this country. 
sut the specifics accompanying these 
suggestions, in my opinion, do not. 
It is urged, for example, that the Pres- 
ident call a “White House conference 
on labor-management relations,” or 
that there be convened a “National 
Labor-Management Assembly” under 
government direction and sponsorship. 
This type of arrangement is too 
grandiose and too diffuse to be effec- 
tive. It would bring together, from 
all corners of the country, industries 
and unions whose interests and prob 
lems are too diverse to be compressed 
into the confines of any formula or 
statement of principles applicable to 
all. Already, at the federal govern- 
ment’s prompting, there have been a 
couple of desultory and unpri xluctive 
meetings between representatives of 
the AFL-CIO and representatives of 
the National Association of Manufac- 
turers and the United States Chamber 
of Commerce. This approach holds 
no promise. None of these organiza- 
tions represent constituents with a 
single philosophy. Furthermore, the 
conditions under which any such na- 
tional conclave would be held would 
mitigate against its success. The spot- 
light of publicity would be turned on 
any such gathering, and a corps of 
newspaper, radio and television men 
would descend upon the proceedings. 
Under these circumstances, we could 
probably expect from each side a crys- 
tallization of views already well known 
and expounded, and a repetition of the 
familiar posturing for the consump- 
tion of the public. 

If the type of meeting advocated 
is to accomplish anything construc- 
tive, it must be confined to industries 
and unions sharing common interests 
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and facing common problems, where 
views on the specific problems con- 
fronting both sides affected can be 
privately exchanged and explored. 
But the idea is a gor xd one. We need, 
in all industries where the collective 
bargaining process is operative, meet- 
ings at high levels of union and man- 
agement leadership; meetings which 
are the parties’ own private business, 
removed from the glare of publicity 
and the pressure of press, radio and 
television; meetings without tran- 
scripts, without government represen- 
tatives or sponsors, without rigidly 
formal agendas, without pre-condi- 
tions attached, without regard to 
whether the AFL-CIO, the NAM or 
the United States Chamber of Com- 
merce are represented as such; meet- 
ings at which the participants come 
prepared and willing to listen as much 
as to talk; meetings in which the 
problems and plans and objectives of 
each party are candidly explained, dis 
cussed and given respectful and con- 
structive consideration. If approached 
by the parties with the realization that 
the fate of the collective bargaining 
system is really at stake, much could 
be accomplished through such meet 
ings to improve the climate of labor- 
management relations. 


There are other ways to open up 
the channels of communication between 
leadership. 

develop- 


union and management 

It would be a_ healthy 
ment if it became the regular practice, 
rather than the rare exception, for 
unions to invite management spokes 
men to address their conventions, as- 
suring them a courteous reception. 
The delegates at union conventions 
ought to hear the viewpoints of the 
men who employ their members. 
Similarly, management groups could 
profitably make it a regular practice 
to invite the leaders of the unions that 


represent their employees to address 


their meetings, again, under conditions 
of assuring a courteous reception. We 
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send students, teachers, artists, scien- 
tists and engineers to foreign coun- 
tries for the purpose of improving the 
climate of international relations and 
promoting better understanding be- 
tween peoples whose beliefs, customs, 
ideals and methods are not the same. 
This type of approach might bene- 
ficially be applied to our troubled 
labor-management relations. 


agement leadership are summoned to 
responsibility. If they fail to heed 
this summons, by adoption of a differ- 
ent approach and creation of a better 
climate, they are bringing closer the 
day when they will be directing their 
respective contentions on wages, hours 
and employment conditions; not to 
one another across the bargaining 
table, but to someone seated at the 
head of that table with the authority 


to decide these matters for them. 


[The End] 


In short, what I am saying is that 
in our time union leadership and man- 


UNEMPLOYMENT IS ‘‘DESPERATE AND CHRONIC MALADY” 
SAYS CAREY 


“Desperate and chronic maladies often call for stringent remedies, 
and such may be the case with mass unemployment,” James B. Carey, 
president of IUE told the House subcommittee hearings on automation. 

“Perhaps the therapy will be the guaranteed annual wage,” he 
said. “Possibly it may be a shorter work-day or a shorter work-week. 
Maybe the solution could lie in forms of profit-sharing, already suc- 
cessful in hundreds of companies. Perhaps the answer is in longer 
vacations each year for older workers with considerable seniority. 
Possibly the resolution of our mass unemployment problem can be 
found in a combination of these economic courses.” 

“There is no over-all long-term problem of technological unem- 
ployment in steel,” R. Conrad Cooper, executive vice president for 
personnel services of U. S. Steel Corporation, told the subcommittee. 
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“The long-term increase in steel industry shipments per manhour 
has been at an average annual rate, compounded, of about 2% a year. 
Considering that, in addition, even more people voluntarily leave their 
jobs for other reasons, it is obvious that the rate of unemployment 
attrition exceeds the industry’s 2% increase in output per manhour 
due to all improvements in productive efficiencies.” 

He said he did not wish to minimize “the incidence or the tribu- 
lations” of individuals faced with technological displacement, and 
added that at Big Steel any decision to abandon, discontinue or replace 
facilities is followed by a study of the status of employees involved. 

“A determination is made, he said, “of what is the most reason- 
able way to alleviate the resultant displacement by such measures as 
utilizing turnover to absorb such employees and limiting the hiring 
of new employees either for new jobs on the replacement unit or pro- 
viding on-the-job training where necessary in cases of transfer to 
other jobs in the plant, circulating rosters of available employees and 
their skills to other plants in the company if prospects of placement 
exists, and, similarly, contacting other employers in the vicinity or the 


state employment office in the area.” 


324 April, 1961 © Labor Law Journal 


| 
| 
| 
| 
| 
| 
= 
4 
J 
. 
\ 


The Discharge for Union Activities 


By HENRY S. SAHM 


Cases involving discrimination because of union activities are among the 
most difficult confronting the National Labor Relations Board. This 
article discusses the decisions which act as standards for NLRB guidance. 


N THE LAW OF LABOR RELATIONS the term “discrimina- 

tion” most often refers to inequality of treatment based upon 
discriminatory employment practices on the part of employers to 
discourage employees’ organizational activities for collective bargaining 
purposes. 


Section 8(a)(3) of the National Labor Relations Act, as amended,’ 
forbids an employer to discriminate against employees in order to en 
courage or discourage membership in any labor organization. This sec- 
tion outlaws discrimination for this purpose “in regard to |their] hire 
or tenure of employment or any term or condition of employment.” 
However, the act does not circumscribe an employer's right to hire, 
discipline or discharge an employee for reasons not forbidden by the 
act, even though the employee may be an active union adherent or 
advocate. The employer can hire and fire at will, so long as his 
action is not based on union membership or intent to interfere with 
the purposes of the act. Where a just ground of discharge appears, 
it is ordinarily a mere matter of speculation to say that the discharge 
was because of union membership.*?- Upon examination of all the facts, 
it must be determined whether the employer's discharge of the em 
ployee was motivated by a desire to discourage union membership or 
other employee activities protected by the statute. 


Unlawful Motivation 


The burden of proving unlawful motivation rests with the General 
Counsel and it must be determined whether the evidence supports 
the allegations of his complaint. Section 7(c) of the Administrative 
Procedure Act * provides that “the proponent of a rule or order shall 
have the burden of proof. . . . and no sanction shall be imposed 
or rule or order be issued except upon consideration of the whole 
record or such portions thereof as may be cited by any part and as 
supported by and in accordance with the reliable, probative, and 


761 Stat. 136, 29 USC Sec. 151 and following. See also Sec. &8(f) of the 
Labor-Management Reporting and Disclosure Act of 1959 

*>NLRB v. Jones & Laughlin Steel Company, 1 LC 917,017, 301 U 
S. Ct. 615 (1937). 

*5 USC Sec. 1006. 
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Henry S. Sahm is trial examiner at 
the National Labor Relations Board. 


substantial evidence.” * However, once 
the General Counsel has established a 
prima facie case of unfair labor prac- 
tices, the burden of going forward 
with evidence sufficient to rebut the 
General Counsel’s prima facie case 
falls upon the employer respondent.° 
Moreover, although proof of an affirma- 
tive defense, such as that the employee’s 
discharge was for cause, rests with 
the employer, the burden is not on 
him to show the absence of discrimina- 
tion. The burden is rather on the 
General Counsel to show its presence.® 


Nevertheless, the National Labor 
Relations Board has held that the 
fact that a valid cause for discharge 
exists does not excuse a violation of 
the act, if the evidence shows that 
the employer’s real reason was to 
discourage union activities of the dis- 
chargee. But, an employer's anti- 
union disposition, standing alone, does 
not justify a finding of unlawful dis- 
crimination in the face of evidence 
that an employee was discharged for 
good cause.’ 

The Court of Appeals for the First 
Circuit in a fairly recent case stated 
that substantial evidence must be ad- 
duced in a situation which shows that 


*See, United Packinghouse Workers v. 
NLRB, 25 LC € 68,153, 210 F. 2d 325 (CA-8, 
1954). 

* Lassing, d.b.a. Consumer Gasoline Stations, 


126 NLRB, No. 126, footnote 6. 


*Brady Aviation Corporation v. NLRB, 
28 LC 4 69,325, 224 F. 2d 23 (CA-5, 1955). 
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the employer knew that the dischargee 
was a member of the union or en- 
gaging in union activity and that he 
was discharged for this activity. The 
court went on to state: 

“Tt need not be the only reason but 
it is sufficient if it is a substantial 
or motivating reason, despite the fact 
that other reasons may exist. 
Although the discharge of an inefficient 
or insubordinate union member or 
organizer is lawful, it may become 
discriminatory if other circumstances 
reasonably indicate that the union ac- 
tivity weighed more heavily in the 
decision to fire him than did dissatis- 
faction with his performance. Moti- 
vation is an elusive fact, and this 
gives rise to the difficulty of assessing 
the strength of the inference that [the 
dischargee] was fired because of his 
union activity.” * 

Determining what is the motiva- 
tion for these alleged discriminatory 
discharge cases is a grave responsi- 
bility because of the elusive intangi- 
bles involved. The legal principle 
that employee inefficiency is adequate 
cause for discharge is plain enough. 
The difficulty arises in determining 
whether, in fact, the discharge has 


* Sixteenth Annual Report of the National 
Labor Relations Board, pp. 161-162; Seven- 
teenth Annual Report of the National Labor 
Relations Board, pp. 135-136. 

*NLRB v. Whitin Machine Works, 23 LC 
€ 67,650, 204 F. 2d 883 (1953), enforcing 
100 NLRB 279. 
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been made because of such reason 
rather than because of concerted union 
activities which are protected. 

Then, too, in these types of cases, 
consideration must be given to the 
proviso in Section 10(c) of the act, 
which forbids reinstatement of an em- 
ployee discharged “for cause.” The 
legislative history of the act reveals 
that when the meaning of the phrase 
“for cause” was discussed in the Senate 
by Senator Taft, he had the following 
to say with respect to it: 

“It merely states the present rule. 
If a man is discharged for cause, he 
cannot be reinstated. If he is dis- 
charged for union activity, he must 
be reinstated. Jn every case it is a 
question of fact for the Board to de- 
termine.” (Italics supplied.)*® 

It would appear, therefore, that if 
upon the “preponderance of the testi- 
mony taken,” the proof creates an 
equipoise,’® or that if any essential 
element necessary to make a finding 
of an unfair labor practice is absent 
or left to surmise, speculation or con- 
jecture, the trier of the facts is required 
by Section 10(c) to dismiss the com- 
plaint. 

The Court of Appeals for the Fifth 
Circuit has stated: *' 

. [W]here the Board could 
as reasonably infer a proper collateral 
motive as an unlawful one, the act 
of the management cannot be set 
aside by the Board as being improperly 
motivated.” 


It is not clear whether this holding 
of the court is in conflict with Board 


*93 Congresstonal Record 6518. 

This is more than a theoretical possi- 
bility, as is shown by the frequency with 
which juries in a court of law are unable 
to arrive at a verdict. See, Eastern Coal 
Corporation v. NLRB, 16 LC $65,240, 176 
F. 2d 131 (CA-4, 1949), where the court 
said: “. . . the test is not satisfied by 
evidence which gives equal support to 
inconsistent inferences.” (Italics supplied.) 
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decisions stating that where a clearly 
unlawful one of the mo- 
tivating causes of a discharge, the 
coexistence of a separate valid reason 
does not eliminate the unlawful as- 
pect of the employer's action.’* It 
would seem, however, that in evaluating 
whether an unfair labor practice has 
been committed, the legality of the 
employer's conduct in discharging an 
employee involves the problem of ac- 
commodating the rights of employees 
under Section 7 to engage in concerted 
activities with the right clearly given 
an employer under Section 10(c) to 
protect his business by discharging 
an employee “for cause.” 


reason is 


Absent a situation where the facts 
are such that an inference may be 
drawn ascribing both a proper and an 
improper reason for discharge, either 
rule, assuming the Huber case con- 
flicts with Board decisions, would be 
inapplicable where the evidence is 
such that there is no reasonable basis 
for inferring the discharge was “for 
cause”; or conversely, where the evi- 
dence clearly indicates serious em- 
ployee misconduct or inefficiency. 


Burden on General Counsel 


These preliminary observations, then, 
are a prelude to the most difficult 
question in these alleged discrimina- 
tory discharge cases: Whether the 
alleged discriminatee was discharged 
by the employer, as contended by the 
General Counsel, in violation of Sec- 
tion 8(a)(3) of the act because of his 
union sympathies, or for valid cause 
as claimed by the employer. In de- 
“NLRB v. Huber & Huber Motor Ex- 
press, Inc., 28 LC ¥ 69,283, 223 F. 2d 748 
(1955). See, also, NLRB v. Houston Chronicle 
Publishing Company, 25 LC § 68,305, 211 F. 
2d 848 (CA-5, 1954). 

" Kingston Cake Company, Inc., 
1451 (1952). 

Southern Steamship Company 1 
5 LC § 51,139, 316 U. S. 31 (1942). 


97 NLRB 
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termining this question, the burden of 
proof is on the General Counsel to 
establish and sustain the allegations 
of his complaint by a preponderance 
of the probative evidence, and where 
a discriminatory discharge is charged, 
then he must establish by a prepon- 
derance of the evidence that such 
discharge was discriminatory.’* The 
General Counsel in order to prove a 
prima facie case must show that the 
alleged discriminatee engaged in ac- 
tivities protected by Section 7 of the 
act; that the respondent knew he en- 
gaged in such conduct prior to dis- 
charge, and that he was discharged as 
a result of having engaged in such 
conduct. Moreover, the burden of 
proof rests not upon the employer 
to show that the discharge was not 
in violation of the act but upon the 
General Counsel to prove that the 
discharge was illegal.’* However, 
when the employer's explanation of 
the discharge is a one, 
that the discharge was due to the 
employee's unsatisfactory work per- 
formance, the burden of going forward 
with evidence shifts to the Gen- 
eral Counsel to establish the falsity of 
the explanation and the truth of his 


reasonable 


own interpretation.’® 

What the Court of Appeals for the 
Fifth Circuit said in NLRB v. Birming- 
ham Publishing Company," par- 
ticularly pertinent : 


“If a man has given his employer 


just cause for his discharge, the Board 


cannot save him from the consequences 


“Indiana Metal Products Corporation v. 
NLRB, 23 LC § 67,446, 202 F. 2d 613 (CA-7, 
1953); NLRB v. Deena Products Company, 
21 LC $ 66,822, 195 F. 2d 330 (CA-7, 1952), 
cert. den., 344 U. S. 827. 

™"NLRB v. Cleveland Trust Company, 25 
LC 468,435, 214 F. 2d 95 (CA-6, 1954); 
NLRB v. Drennon Food Products Company, 
38 LC 4 65,950, 272 F. 2d 23 (CA-5, 1959). 

* Martel Mills Corporation v. NLRB, 3 LC 
60,647, 114 F. 2d 624 (CA-4, 1940); NLRB 
v. Entwistle Manufacturing Company, 4 LC 
€ 60,539, 120 F. 2d 532 (CA-4, 1941). 
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by showing that he was pro-union 
and his employer anti-union. We 
have no doubt that the Birmingham 
Publishing Company was glad to get 
rid of Edwards. But the Company 
has a right to operate its plant efh- 
ciently. If an employee is both in- 
efficient and engaged in union activities, 
that is a coincidence that does not 
destroy the just cause for his dis- 
charge. We cannot say, and the evi- 
dence does not support the conclusion 
that the Board can say: Edwards 
was fired because the Company’s offi- 
cials had an anti-union animus against 
Edwards.” 


Substantial Evidence 


The Supreme Court had held ** be- 
fore the enactment of the Labor 
Management Relations Act of 1947 *° 
that the evidence necessary to make 
a finding of an unfair labor practice 
must be “substantial.” Substantial 
evidence is such evidence as affords 
a substantial basis of fact from which 
the fact in issue can be reasonably 
inferred.2° Substantial evidence must 
be such relevant evidence as a reason- 
able mind might accept as adequate 
Substantial 


to support a conclusion. 
evidence must have rational proba- 
tive force; it must carry conviction ; 
it must be more than a scintilla, and 
must do more than create a suspicion 
of the existence of the fact to be es- 
tablished.*?. Moreover, the substan- 
tiality of evidence must take into 
account whatever in the record fairly 


* 36 LC 9 65,079, 262 F. 2d 2 (1959). 

“NLRB v. Consolidated Edison Company 
of New York, Inc., 1 LC ¥ 17,038, 305 U. S. 
197 (1938). 

“Act of June 23, 1947, as amended; 
USC Secs. 141-168. 

* NLRB v. Columbian Enameling & 
ing Company, 1 LC § 17,043, 306 U. S. 
(1939) 

FE. Webb Construction Company v 
NLRB, 21 LC € 66,948, 196 F. 2d 702 (CA-8, 


1952) 
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detracts from its weight. This is 
what is meant by consideration being 
given to the “whole record.” ** And 
the test is not satisfied by evidence 
which gives equal support to inconsist- 
ent mferences.** 

In NLRB v. Stafford et al.,** the 


court said: 


“The insertion of the word ‘sub- 
stantial’ in the Act by the amend- 
ment of 1947 did not, therefore, enlarge 
its meaning in that respect, but the 
insertion of the words ‘on the record 
considered as a whole’ and the his- 
torical background of the Act and the 
amendment do have significance ata 
In construing the amended Act, the 
Supreme Court said in Universal Cam- 
era Corporation v. NLRB . . . [cited 
at footnote 22 

“Whether or not it was ever per- 
missible for courts to determine the 
substantiality of evidence supporting 
a Labor Board decision merely on the 
basis of evidence which in and of 
itself justified it, without taking into 
account contradictory evidence or evi- 
dence from which conflicting inferences 
could be drawn, the new legislation 
definitively precludes such a theory of 
review and bars its practice. The 
substantiality of evidence must take 
into account whatever in the record 
fairly detracts from its weight. This 
is clearly the significance of the re- 
quirement that courts consider the 
whole record.’ 

“The fact in issue is the intent, 
motive or reason in respondents’ mind 
for the discharge of the complainants. 
When the mental process actuating 
a person in the performance of an 
act is the fact for determination, often- 
times circumstantial evidence is the only 


type available. Circumstantial evi- 


dence, as such, is not to be relegated 
to an undesirable category. But whether 
the facts and circumstances constituting 
such evidence be of such weight as 
to be substantial depends upon the 
nature of the facts shown, the con- 
sistency of those facts and circumstances 
with each other, their consistency 
with the truth of the ultimate fact, and 
their inconsistency with a reasonable 
inference of the truth of the converse 
of the fact sought to be shown, when 
viewed in the light of the entire 
record. And these facts may not be 
viewed ‘in isolation.’ 


see 


Although the circumstances may 
support the inference of a fact, if it 
is shown by direct unimpeached, un- 
contradicted, and reasonable testimony 
which is consistent with the circum- 
stances that the fact does not exist, 
no lawful finding can be made of its 
existence. 


““Granting that an inference may 
be drawn from the mere fact of partici- 
pation [in union activities] followed 
by discharge that such participation 
was its cause, the inference disappears 
when a reasonable explanation is pre- 
sented [for the alleged un- 
lawful act]. 


““In each case such membership 
may have been the cause, for the union 
was not welcomed by the persons 
having authority to discharge and 
employ. If no other reason is ap- 
parent, union membership may logically 
be inferred. Even though the dis- 
charger disavows it under oath, if 
he can assign no other credible motive 
or cause, he need not be believed. 
But it remains true that the dis- 


= Universal Camera Corporation v. NLRB, *24 LC 67,785, 206 F. 2d 19 (CA-8, 


19 LC § 66,191, 340 U. S. 474 (1951). 


* Eastern Coal Corporation v. NLRB, cited 
at footnote 10. 
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charger knows the real cause of dis- 
charge, it is a fact to which he may 
swear. If he says it was not union 
membership or activity, but some- 
thing else which in fact existed as a 
ground, his oath cannot be disre- 
garded because of suspicion that he 
may be lying. There must be im- 
peachment of him, or substantial con- 
tradiction, or if circumstances raise 
doubts, they must be inconsistent 
with the positive sworn evidence on 
the exact point.’ ”’ 


Union Activities 


A vital element necessary to prove 
a violation of Section 8(a)(3) of the 
act is knowledge by the employer 
of the dischargee’s union activities. 
In order to find that a discharge of 
an employee was motivated by union 
animus, it must be shown that the 
employer knew or believed that the 
employee had participated in union 
or concerted activities. “Knowledge 
by a respondent of a dischargee’s union 
membership is a prerequisite to a 
finding that the discharge was made 
for that reason. The Board has the 
burden of proving this knowledge 
and it is not sufficient that the proof 
be based on suspicion or surmise.” *° 
For example, a mere showing that the 
employee signed a union card is not 
enough. Such evidence does not re- 
lieve the General Counsel of his bur- 
den of affirmatively proving that the 


his discharge.*® The evidence “must 
do more than create a suspicion of 
the existence of the fact to be es- 
tablished.” Higher standards than 
this are required in order for such 
evidence to attain the stature of “sub- 
stantial” evidence.*’ 

Cases involving discrimination with 
respect to hire and tenure of employ- 
ment because of union activities are 
among the most difficult confronting 
the Board. In those cases which 
eventually go to hearing the question 
of discrimination is usually not obvious. 
Between cases of patent employer dis- 
crimination and those where a worker 
obviously has attempted to hide in- 
efficiency or insubordination behind a 
charge of discrimination, the question 
of guilt or innocence must be deter- 
mined on the circumstances and back- 
ground peculiar to each case. Striking 
a balance between the employer’s 
management prerogatives and his cor- 
relative obligation not to so use his 
control over his employee’s job as 
a means of deterring him from engaging 
in union activities, on the one hand, 
and the inalienable right of the worker 
to exercise his legal rights without fear 
that he will be subject to discrimina- 
tion the paramount considera- 
tion. In such situations, determining 
where the preponderance of the sub- 
stantial evidence lies, is, indeed, an 
often difficult task in the ever present 
purpose of attempting to create basic 
conditions and standards of conduct 


1s 


employer had knowledge of the al- under which sound collective bar- 
leged discriminatee’s interest in, and) gaining can grow as a method of 
activity on behalf of the union before — industrial life. [The End] 

“Compuisory arbitration is not the answer. It is 

incompatible with both our free economy and 

our free labor movement.''—Arthur J. Goldberg 
™ NLRB v. Shen-WValley Meat Packers, Inc., * Diamond Ginger Ale, Inc. i 125 NLRB, 
25 LC 7 68,259, 211 F. 2d 289 (CA-4, 1954); No. 122; NLRB v. Wagner Iron Works, 
Tampa Times Company v. NLRB, 21 LC 27 LC § 69,041, 220 F. 2d 126 (CA-7, 1955). 
{ 66,722, 193 F. 2d 582 (CA-5, 1952). Cf. * Universal Camera Corporation v. NLRB, 


Dan River Miils, Inc., 125 NLRB, No. 98. 
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cited at footnote 22; NLRB v. Tex-O-Kan 
Vills Company, 4 LC 60,624, 122 F. 2d 
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The Supreme Court 
and Labor Arbitration 


By WILLIAM B. GOULD 


This article deals with the three Supreme Court decisions handed down on 
June 20, 1960, involving Section 301 of the Taft-Hartley Act. The author con- 
tends that these decisions work well to preserve the labor arbitration system. 


ANY YEARS AGO Mr. Justice Holmes said that “[i]f the 

State thinks that an admitted evil cannot be prevented except 
by prohibiting a calling or transaction . . . the courts cannot interfere, 
unless, in looking at the substance of the matter, they can see that it ‘is a 
clear, unmistakable infringement of rights secured by the fundamental 
law.’” (Italics supplied.)’ 

This policy of judicial restraint which Holmes wished to exercise 
with regard to the power to void state legislation seems now to be 
governing the Supreme Court’s attitude in its first encounters with the 
complex problem of labor arbitration. The Court’s deference in 
the former situation was partially attributable to a recognition of the 
state’s more expert understanding of its own economic problems and 
the inability of the judiciary to make substitutions in this realm. The 
similar treatment of labor contracts by the Court is an indication of 
respect for the skills and creativeness that are peculiar and necessary 
to the labor arbitration proceeding and, more importantly, it represents 
judicial acknowledgement that the arbitrator is a fact of American 
industrial life.’ 

The federal courts have become involved in the enforcement of 
arbitration agreements through Section 301 of the Taft-Hartley Act 
which provides that suits for violations of labor contracts may be 
brought in a United States district court without the usual require- 
ments of amount in controversy and diversity.’ If one can judge by 
the vast outpouring of literature on this subject it would seem to be 
a topic in which the scholars find great fascination.‘ 


* Otis v. Parker, 187 U.S. 606 (1903). 

*A private survey in 1956 showed that 91 per cent of agreements surveyed 
provided for arbitration of some kind and 89 per cent contained some variety 
of no-strike clauses 

*61 Stat. 156, 29 USC Sec. 185: 

“Suits for violation of contracts between an employer and a labor organization 
representing employees in an industry affecting commerce as defined in this act, or 
between any such labor organizations, may be brought in any district court of the 
United States having jurisdiction of the parties, without respect to the amount in 
controversy or without regard to the citizenship of the parties.” 

*A classic treatment of this subject was writen by a pioneer in the field. See 
Shulman, “Reason, Contract, and Law in Labor Relations,” 68 Harvard Law Review 

(Continued on following page) 
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Of all aspects of contemporary life, 
none serves better than labor rela- 
tions to demonstrate the vicious, an- 
tisocial consequences of the holistic 
view, with its subordination of the 
individual to the group, its sacrifice 
of personal freedom to group power 
and authority.—Sylvester Petro 


Association of Westinghouse Salaried 
Employees v. Westinghouse Electric 
Corporation® marked the Supreme 
Court’s first significant ruling on Sec- 
tion 301. This case did not involve 
arbitration, but was a suit brought by 
the union to recover back wages on 
behalf of the employees. Mr. Justice 
Frankfurter wrote the majority opin- 
ion and at the outset he expressed 
grave concern with regard to constitu- 
tional difficulties in litigation previ- 


(Footnote 4 continued) 
999 (1955). See also Cox, “Reflections Upon 
Labor Arbitration,” 72 Harvard Law Review 
1482 (1959); Cox, “Current Problems in the 
Law of Grievance Arbitration,” 30 Rocky 
Vountain Law Review 247 (1958); Cox, 
“The Legal Nature of Collective Bargain- 
ing Agreements,” 57 Michigan Law Review 
1 (1958); Gregory, “The Law of the Collec- 
tive Agreement,” 57 Michigan Law Review 
635 (1959); Feinsinger, “Enforcement of 
Labor \ New Era in Collec- 
tive Bargaining,” 43 Virginia Law Review 
1261 (1957); Bunn, “Lincoln Mills and the 
Jurisdiction to Enforce Collective Bargain- 
ing Agreements,” 43 Virginia Law Review 
1247 (1957); Mendelsohn, “Enforceability of 
Arbitration Agreements Under Taft-Hartley 
Section 301,” 66 Yale Law Journal 167 (1956); 
Summers, “Judicial Review of Labor Arbi- 
tration or Alice Through the Looking 
Glass,” 2 Buffalo Law Review 1 (1952); 
Maver, “Judicial ‘Bulls’ in the Delicate 
China Shop of Labor Arbitration,” LABOR 
Law Journat 502 (July, 1951); Bickel & 
Wellington, “Legislative Purpose and the 
Judicial Process: The Lincoln Mills Case,” 
1 (1957); Kramer, 
“In the Wake of Lincoln Mills,” 9 Lapor 
Law JourNnaAL 835 (November, 1958); Jolet, 
“Tudicial Review of Arbitration: The Ju- 
Attitude,” 45 Cornell Law Quarterly 
(1960): Hoebreckx, “Federal Courts 
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ously entertained by the states. 
wrote the following: 

“Federal jurisdiction based solely; 
on the fact of federal incorporation 
has been severely restricted by 
Congress, and this Court has cast 
doubt on its continued vitality. 
Whether the precedent might be ex- 
tended to meet the substantial difficul- 
ties encountered under § 301 would 
pose a serious constitutional problem.” ° 

Perhaps Justice Frankfurter could 
not resolve this question in his own 
mind. In any event he went on to 
other topics of discussion while the 
constitutional problem was left hang- 
ing.” He stated that this kind of suit 
was not contemplated by Congress 
under Section 301. There was no 


manifest intent on their part to flood 
the courts with grievances in search 
of remedies which could be obtained 
Consequently, the 


in state courts.* 
Under Section 301,” 43 Marquette Law Re- 
view 417 (1960); Note, 59 Columbia Lax 
Review 153 (1959); Note, 72 Harvard Law 
Review 577 (1959) 

5°27 LC ¥ 69,063, 348 U. S. 437 (1955). 

*Cited at footnote 5. 

*He wrote that constitutional 
problems may be avoided and indeed must 
be, through the orthodox process of limit- 


“serious 


ing the scope of doubtful legislation.” 
Professor Wellington raises an interesting 
and subtle point on this subject. See, Well- 
ington, “Judge Magruder and the Labor 
Contract,” 72 Harvard Law Review 1268 
(1959) wherein he writes the following: 
“No one would suggest that under 
Article III Congress may grant to the courts 
jurisdiction over subject matter which it 
can not reach substantively under Article I. 
Perhaps, however, it has the power to go 
just as far jurisdictionally as it could have 
gone substantively. The national interest in 
a particular area of law susceptible to regu- 
Article I may not demand 
immediate substantive uni- 


under 
and 


lation 
complete 
formity.” 

*For an elaborate state statute in this 
area see New York Civil Practice Act, Secs 
1448-1469: The New York statute contains, 
among other things, provisions to stay arbi- 
tration proceedings brought in violation of 
the arbitration contract, and to confirm, 


vacate, modity or correct the award. 
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Court found itself without jurisdiction 
to hear this particular suit: °® 


“Nowhere in the legislative history 
did Congress discuss or show any rec- 
ognition of the type of suit involved 
here, in which the union is suing on 
behalf of employees for accrued wages. 
Therefore, we conclude that Congress 
did not confer on the federal courts 
jurisdiction over a suit such as this 
one.” 7° 


If it is possible to make one sweep- 
ing comment about the Westinghouse 
case it is the absolute failure of the 
opinion to stake out a signpost for 
future litigants. The decision did not 
lend itself to predictability. The land- 
mark decision of Textile Workers of 
America v. Lincoln Mills was an at- 
tempt to clear up existing doubts and 
to establish a clear interpretation of 
Section 301. 


The Lincoln Mills case was a suit to 
enforce a collective bargaining agree- 
ment to arbitrate. Mr. Justice Doug- 
las, writing for the majority, first 
sought to examine Section 301 and see 
if it was meant to be more than juris- 
dictional. Admitting that the legisla- 
tive history was hazy, he nevertheless 
discerned “a few shafts of light that 

* The Court was not troubled by the possi- 
bility of a breach of contract being an un- 
fair labor practice and thus pre-empted by 
the exclusive jurisdiction of the National 
Labor Relations Board. It disposed of this 
problem in footnote 2 at pp. 443-444; See, 
Cameron Iron Works, Inc. v. International 
Association of Machinists, 35 LC 4 71,671, 
57 F. 2d 467 (CA-5, 1958), cert. den., 358 
. S. 880 (1958); See, also, in this regard, 
Jenkins, “The Peacemakers,” 47 Georgetown 
Law Journal 435 (1959); Meltzer, “The 
Supreme Court, Congress and State Juris- 
diction Over Labor Relations,” II 59 Co- 
lumbia Law Review 269 (1959). 

” Case cited at foonote 5. Chief Justice 
Warren concurred in a separate opinion, 
Mr. Justice Clark joining him. They rested 
their decision on statutory interpretation and 
they did not choose to raise the Consti- 
tutional issues. Mr. Justice Douglas dis- 
sented and Mr. Justice Black concurred in 
this dissent: 


Supreme Court and Arbitration 


illuminate our problem.” Justice 
Douglas expressed the view that “Con- 
gress was also interested in promoting 
collective bargaining that ended with 
agreements not to strike.” ?° That this 
was indeed the intent of Congress can 
be best demonstrated by a provision 
of Taft-Hartley which contains the 
following : 


“Final adjustment by a method 
agreed upon by the parties is hereby 
declared to be the desirable method 
for settlement of grievance disputes 
arising over the application or inter- 
pretation of an existing collective bar- 
gaining agreement.” ** 


The court took notice of this legis- 
lative desire to insure industrial tran- 
quillity through peaceful arbitration: 


“Plainly the agreement to arbitrate 
grievance disputes is the quid pro quo 
for an agreement not to strike. Viewed 
in this light, the legislation does more 
than confer jurisdiction in the federal 
courts over labor organizations. It 
expresses a federal policy that federal 
courts should enforce these agree- 
ments on behalf of or against labor 
organizations and that industrial peace 
can best be obtained only in that 
way.” 15 


mountains out of molehills in 


“We make 
not allowing the union to be the suing as 
well as the bargaining agency by its mem- 
bers as respects matters involving the con- 
struction and enforcement of the collective 
bargaining agreement.” 

Justice Douglas went on to admonish the 
Court for failing “to keep the law abreast 
of the industrial development of this age.” 

™ 32 LC 9 70,733, 353 U. S. 448 (1957) 

* Cited at footnote 11. 

* Cited at footnote 11. Senator Taft stated 
that “[t]he purpose of Title III is to give 
the employer and the employee the right to 
get to the federal court to bring a suit to 
enforce the terms of a coliective agreement.” 

* 29 USC Sec. 173(d). 

* Case cited at footnote 11. In a footnote 
the Westinghouse case was found to be dis- 
tinguishable in that arbitration was not in- 
volved there. Professor Gregory writes that 
“the Court has allowed indirectly in Lincoln 
(Continued on following page) 
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The Undersecretary of Labor, W. 
Willard Wirtz, has been appointed 
Executive Director of the President's 
Advisory Committee on Labor-Man- 
agement Policy, effective immedi- 
ately, by President Kennedy. 


The opinion went on to declare that 
federal law would be applicable and, 
with a furtive glance at the above 
quoted provision of Taft-Hartley, 
stated that it would be fashioned from 
our national labor laws. Some imag- 
ination was to be required in those 
cases which fell within the penumbra 


of statutory expressions: “The range 
of judicial inventiveness will be deter- 
mined by the nature of the problem.” *° 
Federal interpretation of federal law 
would govern, but state law, if com- 
patible, would be incorporated so as 
to effectuate federal policy.’* Justice 
Douglas noted that it was not un- 
common for federal courts to enunci- 
ate federal law where federal rights 
The obstacle of the 
Norris-LaGuardia Act was surmounted 
through recognition that arbitration 
was not part of the abuses at which 
the act was aimed."* 


were concerned. 


(Footnote 15 continued) 

Mills what it denied in Westinghouse. If it 
has in effect overruled the older case, we 
should be told about it!” See Gregory, 
“The Law of the Collective Agreement,” 
57 Michigan Law Review 635 (1959); Pro- 
fessor Meltzer writes that “[slince the de- 
cisions involved distinctions dubious in the 
light of the pertinent functional consider- 
ations as well as the possibility of early 
obsolescence it is doubtful that the delaying 
game was worth the candle.” See Meltzer, 
cited at footnote 9. 

The Westinghouse case was followed in 
Silverton v. Valley Transit Cement Company 
Inc., 33 LC 971,082, 249 F. 2d 409 (CA-9, 
1957); Communications Workers of America 
v. Ohio Bell Telephone Company, 35 LC 
7 71,655, 160 F. Supp. 822 (DC Ohio, 1958); 
Textile Workers Union of America v. Bates 
Manufacturing Company, 34 LC € 71,253, 158 
F. Supp. 410 (DC Me., 1958); But, see, 
International Union, UAW, Local 408 v. Cres- 
cent Brass and Pin Company, 41 LC § 16,760 
(DC Mich., 1960) for a severe abrogation of 
the Westinghouse doctrine. Here arbitration 
was not in question, but rather company’s 
attempted repudiation of its entire collective 
bargaining agreement. Under Sec. 301 the 
entire contract held enforceable, the 
personal rights argument being rejected. 
cited at footnote 11. 

* Professors Bickel and Wellington are 
staunch critics of the opinion in Lincoln 
Mills. They intimate that it lacks articu- 
larity and write that “there is nothing 
disreputable about the modern American doc- 
trine which refuses to impute to Congress 
the casual intention to make vast and far- 
reaching changes in existing or statutory 
common law especially if the effect is an 
important alteration in the federal balance 
Such is most certainly the effect of Section 
301 if it is read to create a body of substan- 


was 


16 ( “ase 
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tive law, for if it does, it creates 
an exclusive one. No competing state law 
could survive under the supremacy clause 
of the Constitution.” Bickel and Welling- 
ton, “Legislative Purpose and the Judicial 
Process: The Lincoln Mills Case,” cited at 
footnote 4, In this regard see also Hanslowe, 
“Section 301 of Taft-Hartley and the Brood- 
ing Omnipresence of William Winslow 
Crosskey,” 35 University of Detroit Law 
Journal 201 (1957). 

*In the case cited at footnote 11, Justice 
Douglas wrote that “(t)he kinds of acts 
which had given rise to abuse of the power 
to enjoin are listed in Sec. 4. The failure to 
arbitrate was not a part and parcel of the 
abuses against which the Act was aimed.” 

A problem that now besets the courts 
concerns the enjoining of violations of no- 
strike clauses. Generally it has been held 
that injunctive relief under Sec. 301 could 
not apply to picketing and strikes; W. L. 
Mead, Inc. v. Teamsters, Local 25, 27 LC 
{ 68,808, 217 F. 2d 6 (CA-1, 1954); Alcoa 
Steamship Company, Inc. v. McMahon, 15 LC 
€ 64,819, 81 F. Supp. 541 (DC N. Y., 1948); 
UE, Local 205 v. General Electric Company, 
30 LC § 69,908, 233 F. 2d 85 (CA-1, 1956); 
A. H. Bull Steamship Company v. Seafarers’ 
Union, 33 LC § 71,095, 250 F. 2d 326 (CA-2, 
1957), cert. den. 355 U. S. 932 (1958). 
There are, however, recent decisions up- 
holding the injunction; American Smelting 
and Refining Company v. Tacoma Smelter- 
men’s Union, Local 25, 37 LC § 65,714, 175 
F. Supp. 750 (DC Wash., 1959); Johnson & 
Johnson v. Textile Workers Union, 40 LC 
{ 66,658 (DC N. J., 1960); Teamsters Union, 
Local 795 v 


federal 


Yellow Transit Freight Lines, 
41 LC € 16,541, 282 F. 2d 345 (CA-10, 1960). 

See, also, Dannett, “Picketing in Breach 
of a No-Strike Clause,” 11 LaBor Law Jour- 
NAL 379 (May, 1960). 
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Mr. Justice Frankfurter dissented 
emphatically. He viewed Section 301 
as jurisdictional alone and barren with 
respect to federal rights. Thus, since 
the statute said that there 
need for diversity of citizenship and 
the required amount, Frankfurter rea- 
soned that the federal courts could 
not constitutionally hear such actions.’® 
The reasons for this dissent went be- 
yond constitutional grounds, however, 
and one of them is particularly perti- 
nent to the main theme of this paper. 


was no 


Justice Frankfurter voiced deep 
skepticism in Justice Douglas’ reliance 
on “judicial inventiveness” when he 
criticized the Court for failing to per- 
ceive the troublesome problems in- 
volved in judicial review of arbitration 
agreements. He remarked caustically 
that “the task of applying a whole 
industrial code is as yet in the 
bosom of the judiciary.” 


20 


Since it was clear that the courts 
must now meet the many questions 
involved in arbitration *' many of the 
scholars began to echo Justice Frank- 
furter’s concern. Was the judiciary 
prepared to delve into the virgin ter- 
ritory of labor contracts? The re- 
sounding answer was bleakly pessimistic. 


Professors Bickel and Wellington 
wrote that “the courts are enormously 
unequal to the task and its imposition 
on them is therefore capable of dam- 


aging their usefulness for the essential 
duties that they are suited to per- 
form.” ** They viewed the experience 
of the courts as not germane to the 
issues at hand and predicted that the 
judiciary would fumble. Professor 
Aaron found judicial interference 
“more terrifying than beautiful.” He 
indicated dismay at the “intervention 
by the federal courts into the hitherto 
private relationships of employers and 
which 

destruction 


intervention 
may well result in the 
of systems of industrial self-govern- 
ment that have taken decades to 
build.” ** Professor Feinsinger envis- 
aged the breakdown in specific terms.** 
He wrote that a uniform federal law 
would be fashioned from atypical cases 
and that labor and management would 
desist from their own rule making 
and incorporate that of the courts. 
He feared that finding 
the injunction and damage sword to 
be two-edged, would think seriously 
about eliminating both no-strike and 
arbitration clauses. The general tenor 
running through these writings was 
one of doubt and a justifiable fear 
that the federal courts would indulge 
in the excesses of the Cutler-Hammer 


doctrine. 


unions, an 


also labor, 


The New York decision of Jnterna 
tional Association of Machinists v. Cut- 
ler-Hammer, Inc.** vividly exemplified 


* Tt is to be remembered that he had inti- 
mated as much in the Westinghouse case. 

* Case cited at footnote 11. 

* Professor Gregory would have arbitra- 
tors decide the question of arbitrability in 
the first instance with the courts having 
“practically” nothing to do with it. Gregory, 
“The Law of the Collective Agreement,” 57 
Michigan Law Review 635 (1959); See, also, 
Note, cited at footnote 4, at pp. 172-173. 

Draft, 3, proposed United States Labor 
Arbitration Act (National Academy of Arbi- 
trators) treats the problem similarly. Sec. 5 
allows the court to look for an agreement 
to arbitrate. If such an agreement exists 
the case will be remanded to the arbitrator 
who will decide the arbitrability question 
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with respect to the particular dispute involved 

* Bickel and Wellington, cited at foot- 
note 4. 

* Aaron, “On First Looking Into the 
Lincoln Mills Decision,” Arbitration and the 
Law-Proceedings of the Twelfth Annual Meet 
ing National Academy of Arbitrators, pp. 1, 3 
(McKelvey, ed., 1959). 

*Feinsinger, “Enforcement of Labor 
Agreements—A New Era In _ Collective 
Bargaining,” 43 Virginia Law Review 1261, 
(1957) 

N. Y. S. 2d 317 (NY 
{ 63,931, 297 N. Y. 5 
(1947) 


917, 67 
LC 
464 


71 App. Div 

, 1947), aff'd, 
19, 74 N. E. 2d 
“If the 
(Continued on following page) 


The appellate division said: 


335 


4 
3 
4 
if 
A 
3 
7% 


John L. Seigenthaler, assistant to 
the attorney general was named by 
Attorney General Kennedy as his 
alternate on the President's Com- 
mittee on Equal Employment Oppor- 
tunity, and was given the responsi- 
bility for studying government de- 
partment employment practices. 


unlimited judicial review in the inter- 
pretation of labor agreements. In this 
case the contract said that a 6 per cent 
bonus was to be given to the workers 
for the last six months of 1945. Trouble 
arose over a clause which stated the 
following : 


“The Company agrees to meet with 
the union early in July, 1946, to dis- 
cuss payment of a bonus for the first 
six months of 1946.” 


The company met, but refused to 
pay the bonus. The union claimed 
that the contract contemplated some 
bonus to be paid and that the amount 
alone was left open for discussion. 
Despite two dissenting opinions, the 
New York Court of Appeals, never- 
theless, held that the words in dispute 
were too clear to render the union's 
contention possible and, consequently, 
no arbitrable dispute existed. Thus 
the court daringly plunged itself into 
the heart of arbitration. It had de- 
cided the merits of this case under 
the guise of deciding the arbitrability 
question and it achieved this unde- 
sirable result when a more capable 


(Footnote 25 continued) 
meaning of the provision of the contract 
sought to be arbitrated is beyond dispute, 
there can not be anything to arbitrate and 
the contract can not be said to provide for 
arbitration.” In accord, see, General Elec- 
tric Company v. UE, 300 N. Y. 262 (1949). 
*40 LC § 66,628, 363 U. S. 564 (1960). 
* Here the contract contained the follow- 
ing: “Any disputes, misunderstandings, differ- 
ences or grievances arising between the 
parties as to the meanings, interpretation 
and application of the provisions of this 
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and specialized forum was available— 
the arbitration proceedings. 


On June 20, 1960, the Supreme Court 
handed down three decisions which 
will send the courts in another direc- 
tion from that of Cutler-Hammer. In 
doing so the Court has recognized 
that this problem cannot be easily 
analogized to those controversies which 
the courts are more accustomed to 
dealing with. 


The first of the trilogy is United 
Steelworkers of America v. American 
Manufacturing Company.*® This suit 
was brought by the union in district 
court to compel arbitration of a “griev- 
ance of a member.” The employer 
defended its position on the ground 
that the employee was estopped from 
making his claim because he had 
already settled a workmen’s compen- 
sation claim against the company. This 
settlement was made on the 
that the employee was permanently 
partially disabled, that he was unable 
to do the physical work required, and 
that the dispute was not arbitrable. 
The agreement had both a no-strike 
clause and a standard arbitration pro- 
vision covering all disputes of the 
parties as to the meaning, interpre- 
tation and application of the contract.*’ 
Also included was the management 
power to suspend or discharge “for 
cause” and the promise to employ 
and promote employees on the basis 
of seniority “where ability and efficiency 
are equal.” The union grieved for 
reinstatement of the employee and 


basis 


agreement, which are not adjusted as here-. 
in provided, may be submitted to the Board 
of Arbitration for decision “ 

For a similar standard form see Agree- 
ment Between General Motors Corporation and 
the UAW’: “Any issue involving the inter- 
pretation and/or the application of any term 
ot this Agreement may be initiated by either 
party with the other party. Upon failure of 
the parties to agree with respect to the 
correct interpretation or application of the 
Agreement to the issue, it may then be 
appealed directly to the Umpire... . 


April, 1961 


® Labor Law Journal 


= 
F 


asked for arbitration on the basis of 
the seniority clause. Upon action to 
compel arbitration the district court 
accepted the employer’s estoppel argu- 
ment, but the Sixth Circuit, realizing 
that the matter of the grievant’s injury 
had never been judicially determined,** 
restricted its affirmance to the conten- 
tion that this grievance was frivolous 
and baseless.*® Mr. Justice Douglas 
writing for the majority, admonished 
the lower courts for a preoccupation 
with ordinary contract law. He noted 
that industrial grievances assumed “pro- 
portions of which judges are ignorant.” 
The Court went on to state that 
“. . . the agreement to arbitrate is 
to submit all grievances to arbitration, 
not merely those that a court may 
deem to be meritorious. There is no 
exception in the ‘no-strike’ clause and 
none therefore should be read into 
the grievance clause, since one is the 
quid pro quo for the other. The ques- 
tion is not whether in the mind of a 
court there 1s equity in the claim. 
Arbitration is a stabilizing influence 
only as it serves as a vehicle for 
handling every and all disputes that 
arise under the agreement.” *° The 
judicial function, as enunciated by 
Justice Douglas, is to be restricted to 
ascertaining whether or not the party 
is making a claim that is governed 
by the collective agreement : 

“The courts ... have no business 
weighing the merits of the grievance, 
considering whether there is equity 
in a particular claim, or determining 


v. Amer- 
ican Manufacturing Company, 36 LC § 65,300, 
264 F. 2d 624 (CA-6, 1959). 

“Cited at footnote 28. This is a good 
example of judicial interference in the field. 
How did the court know that grievant's 
claim of equal efficiency was completely 
baseless? Did it compare grievant to the 
most efficient employee? Did it compare 
him to the least efficient? The court did 
not say. See Brief for Petitioner, pp. 53-56. 

” Case cited at footnote 26. 

" Case cited at footnote 26. 
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whether there is particular language 
in the written instrument which will 
support the claim. The agreement is 
to submit all grievances to arbitration, 
not merely those the court will deem 
meritorious. The processing of even 
frivolous claims may have therapeutic 
value which those who are not a part 
of the plant environment may be quite 
unaware.” 

Since in this case the union based 
its case on the seniority provision the 
controversy was ordered to arbitration. 


United Steelworkers of America v. 
Warrior and Gulf Navigation Com 
pany ** involved a grievance concern- 
ing company subcontracting which 
reduced the bargaining unit from 42 
to 23 men. The agreement contained 
“no-strike” and “no lockout” clauses 
and the only significant difference 
from the American arbitration provi- 
sion was that here disputes over “local 
trouble” were included. Despite such 
provisions the district court focused 
primary attention on the management 
rights clause and dismissed the union 
complaint to compel arbitration.** The 
Fifth Circuit affirmed the “inherent” 
right of management to subcontract. 
They viewed union contentions that 
this action was a lockout as “clearly 
a simple play on words.” ** Evidently, 
all was not so certain as the majority 
would have had us believe for, as in 
Cutler-Hammer, there was disagree- 
ment among the judges themselves 
as to the clear meaning of words. 
Judge Rives, dissenting, wrote that 


*40 LC € 66,629, 363 U. S. 574 (1960) 


* United Steelworkers of America v. War 
rior & Guf Navigation Company, 36 LC 
{ 65,125, 168 F. Supp. 702 (DC Ala., 1958) 
“The Court finds that the contracting 
of repair and maintenance work as well as 


out 


construction work, is strictly a function of 
limited in any respect by 
involved here.” 


management not 
the labor agreement 
‘United Steelworkers of America v. War 

Navigation Company, 37 LC 


rior Gulf 
© 65,675, 269 F. 2d 633 (CA-5, 1959) 
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Total strike idleness rose slightly in 
February to approximately 850,000 
man-days; about a third less than in 
the two previous Februarys. 
—tLabor Department. 


“I t]he essential question then is whether 
the contract contemplates the deter- 
mination of these charges by arbitra- 
tion. When attention is directed to the 
nature of the issues raised by charges, 
it is clear that this question must be 
answered affirmatively.” ® In skirting 
the question of merits Mr. Justice 
Douglas looked once more to the fed- 
eral labor laws and the quid pro quo 
argument: 

“In the commercial case, arbitration 
is the substitute for litigation. Here 
arbitration is the substitute for in- 
dustrial strife.” 

He realized that this was more than 
an ordinary contract, but rather a 
code to govern cases which the drafts- 
man could not anticipate in entirety. 
He wrote the following: 


“Gaps may be left to be filled in 
by reference to the practices of the 
particular industry and of the various 
shop covered by the agreement. Many 
of the specific practices which under- 
lie the agreement may be unknown 
except in hazy form, even to the 
negotiators Arbitration is the 
means of solving the unforseeable by 
molding a system of private law for all 
the problems which may arise and to 
provide for their solution in a way which 
will generally accord with the variant 
needs and desires of the parties. The 
processing of disputes through the griev- 
ance machinery is actually a vehicle by 
which meaning and content is given to 
the collective bargaining agreement.” 
(Italics supplied.) 

The considerations that must enter 
into the arbitrator’s mind with respect 
to shop tensions, morale and uninter- 
rupted production have all been noted 
by the Court.** Doubts that face the 
judiciary as to whether a particular 
grievance is arbitrable or not are to 
be resolved in favor of coverage. This 


* Cited at footnote 34. An implied bar 
against subcontracting was found to exist 
in the following cases: Celanese Corporation 
of America, 14 L. A. 31 (1950); A. D. Juliard 
Company, 21 L. A. 713 (1953); Magnolia 
Petrolewn Company, 21 L. A. 267 (1953). 
See, particularly, Celanese Corporation of 
America, 33 L. A. 925 (1959) wherein the 
arbitrator notes that implied limitations on 
management's power to subcontract have 
been drawn in 45 out of 64 reported cases. 
Most of the other indicated that 
company action must be in good faith and 
not be done to undermine the collective 
bargaining relationship. No arbitrator doubted 
that such action involved the interpretation and 
application of the agreement 

Mr. Ralph Seward, a leading arbitrator, 
wrote that the question of an implied con- 
tractual bar rested on “this particular 
work, at this particular plant and under the 
circumstances of this particular case.” Bethle- 
hem Steel Company, 30 L. A. 678 (1958) To 
that these decisions must be made by 


cases 


State 
the arbitrator on 
the only generalization that one can make 


an ad hoc basis is to state 


in this area. 
It is, of course, axiomatic that the union 
hindered in performing its 


must not be 
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contractual obligations with increasing dif- 


ficulties. It is an old principle that “where 
a party stipulates that another shall do a 
certain thing, he thereby impliedly promises 
that he will himself do nothing which will 
hinder or destruct the other in do’ng that 
thing.” 3 Williston, Contracts 570 (Rev F.d.) 

“Case cited at footnote 32. The vital 
difference between the arbitration and the 
commercial arbitration which requres ex- 
press language is that the former is “the 
substitution of the judgment of a third 
party for the use of economic force.” See 
Brief for Petitioner, Textile Workers Union 
of America v. Lincoln Mills, p. 32. 

Case cited at footnote 

* A stalemate over the small grievance 
will favor the employer in that the union 
will be unable or unwilling to strike over 
every dispute. Dean Shulman wrote that 
“It}]he consequence is either that unadjusted 
grievances are accumulated until there is 
an explosion or that groups of workers less 
than the entirety, resort to job action, small 
stoppages, slow-downs, or careless work- 
manship to force adjustment of ther griev- 
at footnote 4. 


ances.” Shulman, cited 
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is because the “labor arbitrator’s source 
of law is not confined to the express 
provisions of the contract, as the in- 
dustrial common law—the practices 
of the industry and the shop—is equally 
a part of the collective part of the col- 
lective bargaining agreement although 
not expressed in it . The ablest 
judge cannot be expected to bring the 
same experience and competence to 
bear upon the determination of a 
grievance, because he cannot be simi- 
larly informed.” ** Thus the Court 
has laid down a broad policy inter- 
pretation of Section 301 *° in an at- 
tempt to avoid the prophesied pitfalls: 


“In the absence of any express pro- 
visions excluding a particular griev- 
ance from arbitration, we think only 
the most forceful evidence of a pur- 
pose to exclude the claim can prevail 
.... The judiciary sits in these cases 


*Case cited at footnote 32. Past prac- 
tices outside the contract may be important 
to an arbitrator’s judgment. See Cox, 
“Reflections Upon Labor Arbitration,” cited 
at footnote 4. 

An examiple of implied contractual provi- 
sions can be found in the arbitrator’s power 
to award back pay. See /nternational Har- 
vester Company, 9 L. A. 895 (1947); Inter- 
national Paper Company, 31 L. A. 494 (1958); 
Mississippi Aluminum Corporation, 27 L. A. 
625 (1956); Oregonian Publishing Company, 
33 L. A. 574 (1959); Consolidated Paper 
Company, 33 L. A. 841 (1959); Electra Crate 
Box Company, 32 L. A. 228 (1959); United 
States Industrials Chemicals Company, 33 
L. A, 335 (1959). 

2 Whittaker was the lone 
He remarked that 
entirely new 


Mr. Justice 
dissenter in this 
the majority opinion “is an 
and strange doctrine to me.” 
at footnote 32 

It must be 
pure judicial legislation. There were those 
who advocated turning the task over to 
Congress. See Kramer, cited at footnote 4; 
Meltzer, cited at footnote 9. 

“Case cited at footnote 32. Justice 
Douglas seems to have stated the case for 
arbitration even more strongly than so 
staunch an advocate as Professor Cox. The 
latter’s view was slightly different: “the 
court’s role is limited to determine whether 
the moving party is really basing its claim 


case, 


Case cited 


admitted that decisions are 
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to bring into operation an arbitrae 
process which substitutes a regime of 
peaceful settlement for the older regime 
of industrial conflict.” * 

The significance of this attitude be- 
comes manifest when we contrast it 
with the following statement of the 
First Circuit : 

“Focusing our attention exclusively 
on the language of §301(a), it is 
obvious that the plaintiff, in a suit under 
§ 301(a), has the burden of establishing 
that it is bringing a suit for appropriate 
relief, legal or equitable, for violation 
of a collective bargaining agreement.” 
(Italics supplied.) 

The burden of proof is now com- 
pletely on the shoulderS of the de- 
fendant. 

The third opinion, 
workers of America 


l nited Steel- 
Enterprise 


Wheel and Car Corporation,*® has a 


on the contract or is seeking to have the 
arbitrator decide according to equity and 
sound industrial relations. In the latter 
event arbitration should be denied. In the 
former case arbitration should be ordered 
in a judgment which should also emphasize 
the restrictions upon the arbitrator’s power.” 
Cox, “Current Problems in the Law of 
Grievance Arbitration,” cited at footnote 4 

"“Tocal No. 149, Technical Engineers v 
General Electric Company, 33 LC 71,149, 
250 F. 2d 922 (CA-1, 1957), cert. den., 356 
U. S. 938 (1958). See Judge Wyzanski's 
interesting comment with respect to this 
case in Boston Mutual Life Insurance Com 
pany wv. Insurance Agents’ International Union, 
34 LC § 71,469, 161 F. Supp. 222 (DC Mass., 
1958) This involved the refusal of 
the employer to arbitrate a discharge. Judge 
Wyzanski held that “this Court’s view is 
that such a determination should be left 
for initial consideration by the arbitrator, 
and should not be foreclosed by a court 
preceding the arbitrator’s oppor- 
tunity to rule. Undoubtedly this 
squints in a direction different from some 
of the dicta in Local No. 149 v. General 
Electric Co In time to come that 
case may be narrowly limited to situations 
where a party to a collective bargaining agree- 
seeks to involve arbitration of an issue 
clearly outside the specific provisions of the 
agreement.” (Italics supplied.) 

"40 LC 66,630, 363 U.S 


case 


decision 
view 


ment 


593 (1960) 
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The number of civilian workers em- 


ployed by the federal, state and 
local governments of the United 
States totaled 8.8 million during the 
month of October, 1960.—United 
States Department of Commerce. 


slightly different twist in that it was 
concerned with the enforcement of an 
arbitrator's award.“* The agreement 
provided that the arbitrator could re- 
instate with full back pay an employee 
who had been discharged in violation 
of the contract. A number of em- 
ployees left their jobs in protest against 
one discharge and a union official ad- 
vised them to return. When they did, 
the company informed them that 
they did not have a job “until this 
thing was settled one way or the 
other.” The employer refused to 
arbitrate a grievance over this matter, 
but subsequently the district court 
arbitration. The arbitrator 
held that a ten-day suspension was 
sufficient. He rejected the argument 
that expiration of the agreement barred 
reinstatement.** The company refused 
to comply with the award and the 
district court ordered enforcement.* 
The Fourth Circuit, however, ordered 
the parties back to arbitration so as 
to specify the amount to be deducted 
from back pay. It also held that an 
award for back pay and reinstatement 


compelled 


arbitrator’ s award 
Textile Workers 


“The enforcement of an 
is valid under Sec. 301. See 
Union of .« imerica v. Cone Mills 
37 LC 9 65,5 268 F. 2d 920 (CA-4, 1959), 
61 U S. 886 (1959). For a dis- 
this case see Note, 72 Harvard 
1408 (1960); also A. L. 
Amalaqamated Clothing W'ork- 
264 F. 2d 733 (CA-6, 


cert. den., 
cussion of 
Law Review 
Kornman Co. v 
ers, 36 LC ¥ 65,234, 
1959), cert. den., 361 U.S. 819. 

“Sometimes there is an attempt to deal 
with this problem in the contract. See, for 
example, Agreement Between Allis-Chalmers 
Manufacturing Company and UAW: “Com- 
plaints and grievances which have arisen 
under provisions of the preceding collective 
and are now in process 
the third, and 


See 


bargaining agreement 
of consideration in 
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second, 


that was subsequent to the termina- 
tion of the contract was unenforceable.*’ 


Mr. Justice Douglas, speaking once 
again for the majority, wrote that the 
courts must declare awards unenforce- 
able only when the arbitrator mani- 
fested clear infidelity to the essence 
of the contract. Disagreement with 
the arbitrator is not enough. “A mere 
ambiguity in the opinion accompany- 
ing an award which permits the in- 
ference that the arbitrator may have 
exceeded his authority, is not a reason 
for refusing to enforce the award. 

Respondent’s major argument 
seems to be that by applying correct 
principles of law to the interpretation 
of the collective bargaining agreement 
it can be determined that the agree- 
ment did not so provide [in favor of 
back pay and reinstatement until re- 
turn to work], and that therefore the 
arbitrator's decision was not based on 
the contract. The acceptance of this 
view would require courts, even under 
the standard arbitration clause, to review 
the merits of every const truction of the 


contract.” (Italics supplied. )* 


The Court 
following : 


went on to state the 


“Tt is the arbitrator’s construction 
which was bargained for; and so far 
as the arbitrator’s decision concerns 
construction of the contract, the courts 


have no business overruling him be- 


fourth steps of the Comp laint and Grievance 
Procedure may be processed to completion 


in accordance with the provisions of said 
agreement.” 
| nited Steelworkers Enterprise Wheel 


and Car Corporation, 36 LC § 65,174, 168 F. 
Supp. 308 (DC W. Va., 1958). 
* Enterprise Wheel and Car Corporation % 


United Steelworkers, 37 LC § 65,588, 269 F. 
2d 327 (CA-4, 1959). 
“Case cited at footnote 43. The union 


argument on the merits was quite plausible. 
It was pointed out that in NLRB v. Knight 
Morley Corporation, 33 LC § 71,148, 251 F. 
2d 753 (CA-6, 1957) it was held that after 
an agreement had expired the employer 
may lawfully insist that the grievance and 
arbitration procedure is the only forum to 
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cause their interpretation of the con- 
tract is different from his.” * 

Mention should be made of a con- 
curring opinion written for all three 
cases by Mr. Justice Brennan, with 
whom Mr. Justice Harlan joins. 
Justice Brennan wrote that the court 
would ordinarily refrain from contract 
interpretation, but avoid the 
temptation to evolve inflexible rules. 
If the arbitration clause 1s narrower 
than in the and the 
exclusion clause is more specific, the 
scope of judicial inquiry will be broader. 
The parties will have manifested a 
greater interest in confining the arbi- 
trator. The concurring opinion also 
showed understanding for the sweep- 
ing policy implications in these cases: 


also 


present cases 


“The Court makes reference to an 
arbitration clause being the quid pro 
quo for a no-strike clause. I do not 
understand the Court to mean that 
the application of the principles an- 
depends upon the 


nounced today 


presence of a no-strike clause in the 


agreement.” 


The usefulness of this opinion seems 
to lie in its elaboration of the majority 
opinion so as to guide future litigants 
and also in its warning not to take 
Justice Douglas too literally with re- 
spect to the no-strike clause. The 
former, however, is regarded by this 


(Footnote 48 continued ) 
discuss the reinstatement of other employees 
who were discharged during the agreement 
He may refuse to discuss this subject at 
the bargaining table. For the union to in- 
sist on discussion at the bargaining table 
is unfair labor practice because of the griev- 
alternative. Local No. 611, Interna- 
Chemical Workers, 123 NLRB 182 
If the Court had decided against 


ance 
tional 
(1959). 
plaintiff here it would have been an act ot 
inconsistency. Such a decision would also 
have been inconsistent with the Court's 
holding in Vitarelli v. Seaton, 359 U. S. 535 
(1959) according to the union. There an 
employee discharged from the Department 
of Interior on security ground was given 
reinstatement with back pay even though 
he could have been discharged subsequently. 
See Brief for Petitioner, pp. 26-29, 72-83. 


Supreme Court and Arbitration 


writer as somewhat of a narrowing 
process on the language of the majority. 


Other Cases and Comments 

The view espoused by the Supreme 
Court has long been advocated by 
some judges and almost all of the 
authorities in the field. In the van 
guard was the late Dean Shulman 
when he wrote of the tendency for 
labor and management to brush aside 
the questions relating to more difficult 
cases in order that their compulsory 
relationship continue without such hind- 
rances as strikes and work stoppages.** 
Of course the hope of the parties 1s 
that these unprovided for situations 
will never arise but, as we have wit- 
nessed, this is not always the case. 
The quid pro quo idea also found its 
way into his writings : 

“To consider arbitration as 
a substitute for court litigation or as 
the consideration for a no-strike pledge 
is to take a foreshortened view of it. 
In a sense it is a substitute for both 
but in the sense in which a transport 
airplane is a substitute for a stage- 
coach.” (Italics supplied.)** 

Professor Cox has most vigorously 
advocated the policy now accepted by 
the Court. His philosophy is ac- 
curately expressed in the following 
statement : 


” Case cited at footnote 43 

cited at footnote 43. Mr. Justice 
Frankfurter joins in these observations and 
concurs in all three results. Perhaps this 
is an indication that previous objections are 


“ase 


no longer present 

' Case cited at footnote 43 

* Shulman, cited at footnote 4 

Shulman, cited at footnote 4, at p. 1024 
How Dean Shulman was not inclined 
to trust the judiciarv: “When their [the 
parties’] autonomous system breaks down, 
might not the parties better be left to the 
usual methods for adjustment of labor dis- 
actions on the 
award? sug- 
but, mind you, 


ver, 


than to court 


arbitration 


putes rather 
contract or on 
gest that the law 
not the lawyers.” 


stay out— 


: 
f 
a 
4 
4 
4 
4 
4 


intro- 
in other countries to end 
strikes, it did not end them. What 
you find, instead is a constant rash 


Although compulsion was 


duced 


of hit-and-run strikes, day-long 
stoppages, slowdowns, etc. 
—James P. Mitchell 


“[{L]ess harm is done by sending an 
apparently weak case to arbitration 
than by denying the moving party the 
opportunity to be heard in the forum 
having the primary responsibility for 
determining the issue.” ** 

Cox cited Judge Magruder’s deci- 
sion in Local No. 149, Technical En- 
gineers v. General Electric Company *° 
as an example of judicial error in labor 
arbitration. In this case the union 
maintained that a dispute over job 
classifications was arbitrable within 
the meaning of the agreement. The 
court could see no language in the 


agreement which contained anything 
about job descriptions or whether or 
not an employee fell within a par- 
ticular grade. To Judge Magruder 
the answer could be given with cer 
tainty. Not so, said Professor Cox: 
“I Njo one can say at this distance 
whether the establishment of numerical 
job grades with an hourly rate for 
each was ‘intended’ to reserve for the 
company a free hand in classifying 
jobs or to incorporate classifications 
recognized in plant practice. 
In the particular case, the answer lies 
in the way of living evolved by Gen- 
eral Electric and the Technical En- 
gineers which is manifested in small 
practices over a period of years.” * 
Some of the opinions *? that were 
written before the Supreme Court’s 
decision exhibited an appreciation for 
the problems that arbitrators would 
confront. The Court’s holdings were 
anticipated in New Bedford Defense 


57 


* Cox, “Current Problems in the Law of 
Grievance Arbitration,” cited at footnote 4, 
at pp. 247, 265. 

“Cited at footnote 42. Judge Magruder 
seemed to be on another road in Local 205 
v. General Electric Company, 30 LC § 69,908, 
233 F. 2d 85 (CA-1, 1956) where he wrote 
that if the contract gave the matter of arbi- 
trability to the arbitrator the matter should 


be given to him unless the claim was 
“frivolous or patently baseless.” For other 
Magruder opinions in this field see New 


Bedford Defense Products Division v. Local 
1113, 35 LC $ 71,716, 258 F. 2d 522 (CA-1, 
1958); IUk, Local 201 v. General Electric 
Company, 36 LC $65,142, 262 F. 2d 265 
(CA-1, 1959); UE, Local 259 v. Worthington 
Corporation, 30 LC § 70,142, 236 F. 2d 364 
(CA-1, 1956); Newspaper Guild of Boston 
v. Boston Herald-Traveler Corporation, 238 F. 
2d 471 (CA-1, 1956); Boston Mutual Life 
Insurance Company v. Insurance Agents’ In- 
ternational Union, 35 LC % 71,715, 258 F. 2d 
516 (CA-1, 1958); Goodall-Sanford, Inc. v 
United Textile Workers, 30 LC § 69,910, 233 
F. 2d 104 (CA-1, 1956), aff'd, 32 LC § 70,734, 
353 U. S. 547 (1957). For a discussion of 
Judge Magruder’s opinions in this area, see, 
Wellington, cited at footnote 7. 

“Cox, “Current Problems in the Law of 
Grievance Arbitration,” cited at footnote 4, 
at p. 262 
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* Among the decisions are the following: 
American Lava Corporation v. International 
Union, UAW, 33 LC § 71,173, 250 F. 2d 137 
(CA-6, 1958); Council of Western Electric 
Technical Employees-National v. Western 
Electric Company, 31 LC 4 70,343, 238 F. 2d 
892 (CA-2, 1956); Davenport v. Procter & 
Gamble Manufacturing Company, 31 LC 
q 70,945, 241 F. 2d 511 (CA-2, 1957); Engi- 
Association v. Sperry Gyroscope Com- 
LC § 70,483, 251 F. 2d 133 (CA-2, 
1957) cert. den., 356 U. S. 932 (1958); Food 
Handlers, Local 425 v. Pluss Poultry, Inc., 
35 LC § 71,936, 260 F. 2d 835 (CA-8, 1958); 
United Furniture Workers v. Little Rock 
Furniture Manufacturing Company, 31 LC 
€ 70,489, 148 F. Supp. 129 (DC Ark., 1957); 
Hirsch v. ILGWU, 36 LC $65,007, 167 F 
Supp. 531 (DC Md., 1958); Monument Mills 
v’ Textile Workers, Local 1370, 32 LC 
€ 70,756, 152 F. Supp. 429 (DC Mass., 1957); 
O'Malley v. Petroleum Maintenance Company, 
32 LC § 70,552, 48 Cal. 2d 107, 308 P. 2d 9 
(1957); Standard Oil Development Company 
Employees’ Union v. Esso Research & Engt- 
neering Company, 29 LC § 69,655, 38 NJ. 
Super. 106, 118 A. 2d 70 (1955); Samuel 
Adler, Inc. v. Local 584, IBT, 23 LC ¥ 67,669, 
282 App. Div. 142 (1953); A. E. Nettleton Co 
v. United Shoeworkers, Local 63, 28 LC 
| 69,211, 138 N. Y. S. 2d 256 (N. Y., 1955); 
Niles-Bemet-Pond Company v. Local 405, 
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Products Division v. Local 1113, 
UAW *§ by Judge Wyzanski. In this 
case the question concerned the right 
of laid-off employees to have vacation 
pay. In ordering this dispute to 
arbitration under the contract the 
court took a position in direct con- 
tradiction to Cutler-Hammer when it 
wrote the following: 

“Issues do not lose their quality of 
arbitrability because they can be cor- 
rectly decided only one way.” *® 

Another case in point is Butte 
Miners Union, Local 1 v. Anaconda 
Company.*° Here the main issue was 
whether or not termination of em- 
ployment for members of the union 
who had reached 68 (even where some 
were not entitled to pensions under 
the agreement) constituted a griev- 
ance or dispute that was arbitrable 
under the contract. The court ruled 
that it would not usurp the function 
of the arbitrator under the guise of 
deciding the arbitrability question. 
The only exception carved out of this 
rule by the court was cases involving 
frivolous claims. 

Refinery Employees’ Union of Lake 
Charles Area v. Continental Oil Com- 
pany “* was a deviation from the theme 


spelled out in the two above cases. 
In that case unthinking reliance on 
the rules developed in ordinary arbi- 
tration governed the judicial process. 
The dispute arose over the misap- 
propriation of overtime work and the 
arbitrator's power to award to back 
pay. Since the contract was silent 
on this point the court rejected con- 
tentions for arbitrability.** There was, 
however, a lone dissenter in the Ke- 
finery Employees case. Judge Brown 
wrote that the majority opinion was 
“the same old effort to sugar-coat 
what to the judiciary, has long been 
a bitter pill—the idea that someone 
other than a court can properly ad- 
judicate disputes; that in the field of 
human disputes lawyers and ex-lawyers 
as judges alone have the Keys to the 


Kingdom.” 

The Tenth Circuit recently handed 
down a decision in JAM Local 1912 v. 
United States Potash Company that 
was remarkably similar to the War- 
rior and Gulf case. It also involved 
the arbitrability of subcontracting. 
Here arbitration was ordered so as 
to serve the underlying purpose of 
the whole agreement rather than con- 
strue according to its “dry words.” 


(Footnote 57 continued ) 
International Union, UAW, 23 LC § 67,681, 
140 Conn. 32, 97 A. 2d 898 (1953); Leonard 
v. Eastern Massachusetts Street Railway Com- 
pany, 335 Mass. 308, 14 W. E. 2d 187 (1956); 
Potoker v. Brooklyn Eagle, Inc., 32 LC 
170,680, 2 N.Y. 2d 553, 141 N. E. 2d 841 (1957). 

For cases dealing with arbitration when 
there is a strike in process see Signal-Stat 
Corporation v. Local 475, VE, 30 LC ¥ 70,090, 
235 F. 2d 298 (CA-2, 1956), cert. den., 354 
U. S. 911 (1957); International Union, UAW 
z Harbor Malleable Industries, 32 
LZ; 2d 536 (CA-6, 1957); 
Corporation v. 


Benton 


C 4 70,590, 242 F. 
Armstrong-Norwalk Rubber 
Rubber Workers, Local 283, 36 LC € 65,001, 


Supp. 817 (DC Conn., 1958). 
Supp. 103 (DC 


167 F. 

34 LC $71,331, 160 F. 
Mass., 1958) For another significant 
Wyzanski opinion in this area see Te-xtile 
H’orkers Union of America v. American 
Thread Company, 23 LC $67,660, 113 F 
Supp. 137 (DC Mass., 1953). 


Supreme Court and Arbitration 


” New Bedford Defense Products Division, 
cited at footnote 58. 

” 34 LC 471,540, 159 F. Supp. 431 (DC 
Mont., 1958), aff'd, 37 LC 4 65,589, 267 F. 
2d 940 (CA-9, 1959). 

"37 LC 965,564, 268 F. 2d 447 (CA-5, 
1959), cert. den., 361 U. S. 896 (1959). 

*See footnote 39 for the well established 
implied power of the arbitrator to award 
back pay 

“Case cited at 
opinion in conflict with that of Judge Brown 
see Jolet, cited at footnote 4 

* 38 LC 965,787, 270 F. 2d 496 (CA-10, 
this case see 
Note, 58 Michigan Law Review 935 (1960) 
Another recent case in this field is Brass 
& Copper Workers v. American Brass Com 
pany, 38 LC 66,049, 272 F. 2d 849 (CA-7, 
1959). cert. den., 363 U. S. 845 (1960). 

*But see Dairy, Bakery and Food Work- 
ers v. Grand Rapids Milk Division, 35 LC 
€ 71,593, 160 F. Supp. 34 (DC Mich., 1958). 
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The holding seems to have been in 
keeping with the idea that in this area 
“(t]he court should at best be a consti- 
tutional monarch with very limited 
powers.” * If the court had acted 
otherwise it would have disposed of 
the arbitrability questions and the 
merits with one ruling (and indeed 
the courts seem often to confuse the 
two). By ordering arbitration both 


questions could be decided by the 


arbitrator. 


Conclusion 

The decisions in the American, War- 
rior and Enterprise cases assume land- 
mark dimensions. The Cutler-H/ammer 
attitude is overruled not only in fed- 
eral tribunals, but also in the state 
Thus, federal principles 
enunciated in these cases will govern 
irrespective of the state’s statutory 
or judicially created limitations.* If 
the plaintiff does not care to rely on 
the state court’s interpretation of 
federal law, the action would seem to 
be removable to the federal courts.® 


“Summers, cited at footnote 4 

" Textile Workers Union v. Lincoln Mills, 
cited at footnote 11. See also McCarroll v. 
Los Angeles County District Council of Car- 
penters, 33 LC § 70,759, 49 Cal. 2d 45, 60, 
315 P. 2d 322 (1957), cert. den., 355 U. S. 
932 (1958). Judge Traynor wrote that 
“Ts ]tate courts have concurrent juris- 
diction with federal courts over actions that 
can be brought in the federal courts under 
Section 301. It that in exer- 
cising this jurisdiction state courts are no 
longer free to apply state law, but must 
apply the federal law of collective bargain- 
i scope of the 


is obvious 


ing agreements, otherwise the 
litigant’s rights will depend on the accident 
of the forum in which the action 1s brought.” 

“Memorandum from Arthur J. Goldberg 
to General Counsel of all IUD 
Thus the outcome in Black v. Cutter Labora- 
tories, 30 LC € 70,002, 351 U.S. 292 (1956) 
would be changed. In this case an arbi- 
tration board ordered reinstatement of an 
employee discharged for union activity which 
was supposed to be Communist. The Su- 
preme Court of California reversed on the 
ground of the grievant's alleged Communist 


Unions. 


344 


It has been maintained that deci- 
sions such as the court has now writ- 
ten would reduce the voluntary nature 
of arbitration and it must be admitted 
that there is some truth in this state- 
ment.’® Yet the judiciary has a limited 
discretion to exercise. Can they not 
still decide that a grievance is prima 
facie outside of the contract and thus 
once again determine what is frivolous 
and patently baseless? 

An example of this problem can be 
seen in a very recent decision by the 
district court of North Dakota in 
International Union of Operating En- 
gineers, Local 725 v. Standard Oil Com- 
pany of Indiana.*' This case involved 
a grievance over subcontracting, but 
the court distinguished it from War- 
rior in that the contract here stated 
that the arbitration clause was sub- 
ject to limitations. The limitations 
were that no proposal to modify, 
amend or terminate the agreement 
would be considered to be arbitrable. 
In refusing arbitration the court said: 

“While the arbitration clause is 
quite broad, it is expressly limited, 
affiliation. The United States Supreme 
Court upheld this action as within Cali- 
fornia’s right to make public policy. This 
would no longer be a good argument be- 
cause Lincoln Mills has made federal law 
applicable to arbitration proceedings. Be- 
cause of Enterprise, the courts will rarely 
upset the arbitrator’s award. 

#28 USC Sec. 1441(b); “Any civil action 
of which the district courts ‘have original 
jurisdiction founded on a claim or right 
arising under the Constitution, treaties or 
laws of the United States shall be remov- 
able without regard to the citizenship or 
residence of the parties.” 

See, Fay v. American Cystoscope Makers, 
Inc., 20 LC § 66,358, 98 F. Supp. 278 (DC 
N. Y., 1951). Tool and Die Workers Lodge 
No. 78, IAM v. General Electric Company, 
36 LC € 65,312, 170 F. Supp. 945 (DC Wis., 
1959) wherein removal from an administra- 
tive agency was upheld; See also Fitzsim- 
mons, “Removal Rights in Labor Litigation,” 
11 Lasor Law JourNat 137 (February, 1960). 

* See Wellington, cited at footnote 7. 

*41 LC 9 16,544 (DC N. D., 1960). 
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the exclusion clause is plain, explicit 
and specific.” 

Yet there was no more indication in 
the Standard Oil case that the specific 
limitations applied to the subcontract- 
ing question than there was in War- 
rior. (It must be remembered that 
there was a management rights limita- 
tion in Warrior.) This might once 
again be a matter for the expertise of 
an arbitrator. On the other hand, the 
decision draws inspiration from Jus- 
tice Brennan's concurring opinion 
where he noted that if the arbitration 
clause was more narrow and the limita- 
tions more specific then the result 
might be different. 

Thus labor and management can 
look forward to the prospect of ad hoc 
rulings in this field caused, of course, 
by varying contractual language. The 
inevitability of numerous fact situations 
may breed the same number of dis- 
tinctions. It is apparent that judicial 
discretion, limited though it would 
seem to be, will keep the door slightly 
ajar to the doctrine of Cutler-Hammer. 
Complete judicial abnegation is not 
contemplated.”* 

One other problem lurks in the 
background. Will the courts be de- 
ciding the question of arbitrability 
so that it will be res judicata for pur- 
poses of future litigation? This would 
become important if a litigant sought 
review of the arbitrator’s decision and 
ruling on arbitrability. Has the court 
already decided this question thus 
precluding judicial review in this area? 
This writer thinks that a court would 


not be correct in viewing this matter 
as res judicata, Even though the 
court’s function will be more than that 
of a mere conduit the question of 
arbitrability will not be decided by 
the judiciary. The court will simply 
order the parties to arbitration and 
the arbitrator will decide the ques- 
tions of arbitrability and, if necessary, 
the merits. Enterprise teaches us that 
review of the decision will be narrowly 
limited. 

Despite remaining judicial discre- 
tion these cases indicate that the courts 
will accord much greater deference to 
the arbitrator in labor-management 
relations and, indeed, the 
lower courts have already taken their 
cue from Justice Douglas.** All three 
decisions stake out a definite direction 
that the courts are to follow and they 
have helped to diminish the hideous 
variety of situations that might have 
confronted the judges. The Pandora’s 
box of problems that some anticipated 
is not quite so awesome and the Court’s 
rulings may also stimulate labor and 
management to be more careful in 
clarifying their contracts. Of utmost 
significance is the giant step forward 
that the law has taken in its under- 
standing of this relatively new field. 
These decisions not only preserve the 
private system of arbitration devised 
by labor and management, but they 
also have given judicial sanction to 
the values of unimpeded production 
and a policy which may ultimately 
herald the obsolescence of the picket 


[The End] 


some of 


line. 


The United States must ‘‘face up to the fact’’ that the increase 
in chronic unemployment in this country “‘is too persistent to 
be ignored.''—Statement of the National Planning Association. 


* Cited at footnote 71. 
* Reply Brief for Petitioner, pp. 1-3. 
*ILGWU v. Sidele Fashions, Inc., 40 LC 
{ 66,774 (DC Pa., 1960) ; Retail Shoe and Tex- 
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tile Salesmen’s Union v. Sears, Roebuck & 
Company, 40 LC 66,760 (DC Cal. 1960); 
Volunteer Electric ( ‘oo peratiz ev. Gann, 41 LC 
€ 16,537 (Tenn. Ct. App., 1960) 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


Board limits rule on consolidation of cases.—In January, NLRB 
slapped the office of its General Counsel for prosecuting related cases 
independently. (Peyton Packing, 1961 CCH NLRB § 9567.) Now a 
majority of the Board has limited that ruling to cases involving 
charges of different violations of the law based upon the same act. 


An employer filed charges against a union in two different regions 
of the Board. The first trial examiner denied a motion to dismiss; 
the second said that the two proceedings involved the same parties 
and the same controversy—the union was accused of secondary boy- 
cotting—and recommended dismissal of the complaint. 


The Board disagreed. They said there were factors in common 
between the cases which might have justified the General Counsel in 
his discretion in consolidating them. However, the issues in the two 
cases were distinct. One involved the legality of picketing at sec- 
ondary locations, the other the legality of alleged oral appeals, 
instructions and statements. 


“The Board’s Rules and Regulations specifically give to the 
General Counsel discretion in consolidating, or not consolidating, 
related charges,” said the majority in Teamsters, Local 728, 1961 CCH 


NLRB £9706. 


Refusal to cross picket line justifies discharge. A common carrier 
lawfully fired nine drivers who refused to cross a picket line set up 
by a union which did not represent them. Over 50 other drivers 
crossed the line safely, so the refusal on the grounds that it would be 
dangerous was not adequate. (Redwing Carriers, Inc., 1961 CCH 


NLRB § 9748.) 


“Take it or leave it” is refusal to bargain.—A union's “take it or 
leave it” attitude during bargaining negotiations justified issuance of 
a refusal to bargain complaint. (General Counsel’s Decision, 1961 CCH 
NLRB § 9737.) 
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Higher echelon managers not employees in Landrum-Griffin sense. 
—Relying primarily on the legislative history of the Landrum-Griffin 
amendments to the NLRA, an NLRB panel consisting of the three 
holdover members has ruled that there is a distinction intended in the 
law, based on managerial rank, between the kind of “individuals em- 
ployed by any person” who may not be induced to engage in a second- 
ary boycott and the “persons engaged in commerce” who may not be 


coerced into similar conduct. 


“Among the class of individuals to be insulated from ‘inducement’ 
are supervisors who, although they are management’s representatives 
at a low level, are through their work, associations, and interests, still 
closely aligned with those whom they direct and oversee,” the panel 
said. 

Similar attempts at inducement of “others more nearly related to 
the managerial level” would not violate the law, the panel said, and 
added the cheering thought that “It will therefore be necessary in each 
case in determining this question [status in the managerial peck- 
order] to examine such factors as the organizational setup of the 
company, the authority, responsibility and background of the super- 
visors, and their working conditions, duties and functions on the job 
involved in this dispute, salary, earnings, perquisites and benefits.” 
(Teamsters, Local 505, 1961 CCH NLRB f 9791.) 


Arbitration agreement binding, says New York’s highest court.— 
“Since the parties agreed to arbitration, it is beside the point to con- 
sider whether or not in a case such as the present a court of law would 
enforce the employer’s promise,” says New York’s court of appeals. 


The case arose when an individual made a contract of employment 
with a company for life, subject only to the company’s right to termi- 
nate if sales fell below a given figure. The contract provided that any 
dispute arising about its terms should be settled by arbitration. 


A dispute did arise, and the employee sought arbitration. The 
company took the position that the contract as a whole was void for 
lack of mutuality, since the company agreed to hire the employee for 
life and he made no comparable promise. 

“The question whether the contract lacked mutuality of obliga- 
tion, depending as it does primarily on a reading and construction of 
the agreement, and involving, as is obvious from the disagreement 
among the judges of this court and the court below, substantial dif- 
ficulties of interpretation, is to be determined by the arbitrators, not 
the court,” said the opinion. 


One judge dissented. He felt that the validity of the contract was 
a threshold question which must be answered before any specific 
provision, such as that for arbitration, could be given effect. (E-xer- 
cycle Corporation v. Maratta, 42 LC § 50,200.) 
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Union’s interpretation of law novel, but fruitless——-A union 
charged with having tried to force assignment of work to its members 
came up with a novel defense, but it didn’t work. 


The language of the statute forbids striking for the purpose of 
“forcing or requiring any employer to assign particular work to em- 
ployees in a particular labor organization or in a particular trade, craft, 
or class rather than to employees in another labor organization or in 
another trade, craft, or class.” 

Hauled into court for having picketed a construction site to get 
a job reassigned from nonunion men to its members, the union claimed 
that the law applied only to jurisdictional disputes between two unions 
for a work assignment. 

“Economic coercive activity directed at an employer by a union 
that seeks work assignments for its members to the exclusion of other 
workers is the same coercive activity irrespective of whether the em- 
ployees it seeks to replace are union members,” said the federal ap- 
pellate court in New York. (Vincent v. Steamfitters, Local 395, 42 LC 
16,842.) 

Craft groups entitled to separate representation._-Toolroom em- 
ployees comprised a functionally distinct group entitled to separate 
representation outside a production and maintenance unit, as did 
electricians who were required to have some craft training. (Schick, 


Inc., 1961 CCH NLRB 9796.) 


Separate multi-employer unit of lithographers allowed.—Lithog- 
raphers employed by a number of printing firms were entitled to craft 
severance from a multiemployer unit of printing and lithographic 
production employees. (Employing Printers of Peoria, 1961 CCH 
NLRB § 9797.) 

California court refuses to interfere in union affairs——Courts 
should not interfere in the internal affairs of unions except in “rare 
cases of fraud or illegality,” or unless interference is warranted on the 
basis of public policy, according to a California court. 

The ruling put an end to an odd tangle in which a union sought 
an injunction against picketing of its headquarters by its own mem- 
bers, the members said the union was violating its own constitution, 
and the union countered by saying the constitution was discriminatory 
and invalid. 

The constitution provided that candidates for membership must 
either be citizens or persons who have declared their intention of 
becoming citizens. Members claimed the provision was being violated 
by admission to membership of Mexican nationals. 

The union's collective bargaining agreements, which provided for 
hiring halls subject to the rules of NLRB, negated the constitutional 
provision, the court said. “Anyone, without regard to race, color, 
creed or nationality, not only would be capable of doing the work 
required, but under the agreement is required to do the work,” it 
added, rejecting the members’ request to compel the local to begin 
expulsion proceedings. (Building and Common Laborers Union, Local 89, 
v. Young, Cal. Super. Ct., San Diego Cty., 42 LC § 50,185.) 
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Subcontracting of work subject to jurisdictional dispute permitted. 
—An employer did not violate the law by subcontracting out work 
which was the subject of a jurisdictional dispute, says the federal ap- 
pellate court at New Orleans, reversing the NLRB. 

The employer—or, as the court puts it, “The hapless, helpless 
victim of this internecine struggle who now finds itself faced by a third 
protagonist through the Board’s order’—-manufactured and assembled 
piping. Actual installation was done by other people. 


The union which did the installation insisted that the assembling 
was subject to its jurisdiction, and refused to install pipe unless the 
assembly had been done by its members. Until his shop was union- 
ized, the employer had no trouble getting clearance for the work done 
by his employees. 

However, another union won an election to represent his workers. 
The employer had an opportunity to bid on a big job, and after as- 
surances by the installation union that they would accept his pipe, won 
the contract. The Washington headquarters of the union overruled 
the acceptance. “Now,” said the court, “all faced a crisis.” 

The installers remaining adamant, the employer finally subcon- 
tracted the disputed assembling work to an employer who had a con- 
tract with them. His own employees went on strike. 


NLRB held the subcontracting was an unfair labor practice. The 
court disagreed. “It was done to meet a pressing crisis that affected 


the immediate and overpowering financial interests of these employees 
and... the employer,” said the court. “Indeed, the action was taken 
to make it possible for there to be something to bargain about—the 
continued existence of a solvent employer able to hire, pay and use 


(NLRB v. W. L. Rives Company, 42 LC § 16,840.) 


willing workers.” 

Board interprets posting requirement for hiring hall strictly. 
NLRB has reversed a trial examiner and required strict compliance 
with its rule that the terms of a union hiring hall referral system must 
be posted by both the employer and the union. 


The union had a hiring hall arrangement with an employer asso- 
ciation which met the Board’s standards. However, another employer 
agreed oraily to the same terms. He posted no notice and the union 
did not modify its previously posted notiée to indicate it included him. 


When an employee was laid off at the union’s request because he 
had applied directly to this employer, the Board found the union guilty 
of discriminatory discharge and ordered it to make a back pay award 
to the discharged worker. (Hod Carriers, Construction and Common 
Laborers, Local 639, 1961 CCH NLRB € 9779.) 


Agency shop ruled illegal under Kansas right-to-work law.—An 
agency shop contract, under which nonmembers of a union must pay 
the equivalent of union dues, is “by necessary implication” illegal un- 
der the Kansas right-to-work law, according to the state supreme 
court. (Higgins v. Cardinal Manufacturing Company, 42 LC § 50,186.) 
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Decisions « + « 


International union’s suspension of 
local officials upheld.—Suspension of 
four local union officers for failure to 
obey a duly appointed board of ad- 
ministrators was recently upheld by 
the public review board of the United 
Auto Workers. The local officials 
were members ex officio of a corpora- 
tion which held title to the local’s 
property. When this corporation re- 
fused to desegregate the washrooms 
of the local’s meeting hall, the execu- 
tive board of the international union 
placed the local under a temporary 
administratorship. Subsequently, the 
corporation refused to obey the deseg- 
regation order handed down by the 
administrators. Acting under the in- 
ternational’s constitution, the admin- 
istrators immediately suspended the 
four officers of the local for failing to 
uphold their oaths of office. 

The review board further held that 
suspension of the four officials was 
not discriminatory, even though 14 
members of the corporation had re- 
fused to comply with the desegrega- 
tion order. The constitution of the 
international union specifically em- 
powered the administrators to suspend 
“any or all officers” at their discretion. 
(Steve B. Sims et al. v. International 
Union, UAW, 61-1 ARB € 8192.) 

Dismissal of employee on jury duty 
quashed.—An employee received no- 
tice that he would be called for jury 
duty. When he received the sum- 
mons, he reported it to his general 
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foreman. The foreman took the sum- 
mons and promised that he would try 
to get the employee excused from 
serving on the jury. However, the 
company labor relations department 
decided not to intercede on the em- 
ployee’s behalf and instead transferred 
the employee to the night shift. 


When the court advised the em- 
ployee that he would not be needed 
during the first week, he reported to 
work and worked the entire week on 
the night shift. On the following 
Monday, he was selected as a juror. 
He did not call in or attemp. to con- 
tact the company during the first two 
days of his jury duty. On the third 
day, he called in and asked the assist- 
ant foreman how things were going. 
The foreman informed the grievant 
that “everything was going well and 
that he, the grievant, had been termi- 
nated for failure to call in on the two 
days he was out.” The employee im- 
mediately filed a grievance. 


Since the company had been noti- 
fied of the grievant’s selection for 
jury duty, ruled Arbitrator James J. 
Willingham, it had no right to fire 
him when he was subsequently im- 
paneled. Transfer to the night shift 
did not require the grievant to report 
for work after his day’s stint on the 
jury, since his job was dangerous and 
he could not be expected to perform 
his duties safely without proper rest. 
The employee was reinstated. (Avco 
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Corporation and Machinists, Aero Lodge 
735, 61-1 ARB { 8188.) 

Assignment of work not specified in 
contract.-Two grievances involving 
work assignments were treated in one 
recent arbitration proceeding. In one, 
a group of salvage workers complained 
that work consisting of adding grease 
to certain units had been assigned to 
production employees when it right- 
fully belonged to them. The griev- 
ants said the company had violated 
both the contract and past practices 
by assigning the work to production 
workers. 

Arbitrator Vernon L. Stouffer de- 
nied the grievance. He could find no 
contract provisions which distinguished 
between production and salvage work. 
Also, he discovered that the protested 
assignment consisted of work which 
had never before been performed by 
the company. There was evidence 
that such work had been assigned to 
salvage workers on several occasions 
after the time in question, but it was 
held that this could not constitute 
past practice. 

In the other grievance, the company 
admitted that it had violated the con- 
tract by utilizing three junior em- 
ployees on an emergency rush order. 
The union maintained that the com- 
pany should compensate for lost time 
all 18 men who were senior to the 
employees actually used. However, 
the arbitrator ruled that the company 
must compensate only those employees 
who normally would have been called 
in for the work. Therefore, compen- 
sation for lost time was ordered for 
the three most senior employees. 
(Columbus Auto Parts Company and 
Auto Workers, Local 30, 61-1 ARB 
8200.) 

Excessive absenteeism brings dis- 
charge.—-Two grievances concerning 
absences were treated together in a 
recent arbitration award. In one, an 
employee who had received a final 
warning for excessive absences was 
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discharged when his absentee record 
failed to improve. In the nine months 
following his warning, he had missed 
13 days of work in addition to being 
on a six-week leave of absence. Arbi- 
trator Sidney L. Cahn, in denying the 
employee’s grievance, noted that no 
excuse was offered for several of the 
absences. The grievant’s excuses on 
several other were not 
deemed sufficient. 

A second employee was aggrieved 
by a final warning given him for 
absenteeism. The warning was issued 
because of the employee's record of 
19 days’ absence out of 243 working 
days during the year. The arbitrator 
refused to allow this grievance also, 
pointing out that the employee had 
missed only one and a half days in the 
four months since the final warning. 
Implicit in the grievant’s testimony, 
said the arbitrator, was an indication 
that if the warning were removed, the 
grievant would probably return to his 
former absentee habits. (Chicago 
Pneumatic Tool Company and Machin- 
ists, Lodge 645 of District 157, 61-1 
ARB § 8191.) 

Arbitrator reserves question ; Board 
answers.— Although the issue of 
whether an employee had been dis- 
charged for union activities was be- 
fore an arbitrator, he decided the case 
on other grounds and left this ques- 
tion for NLRB to answer. The Board’s 
answer: he was. (Monsanto Chemical 
Company, 1961 CCH NLRB § 9702.) 

Inconsistencies in contract question 
for arbitrator.——A contract in one sec- 
tion vested complete discretion in the 
employer to determine qualifications 
of job applicants ; another section pro- 
vided a grievance procedure for an 
employee dissatisfied with the final 


occasions 


selection. Such inconsistencies make 
a dispute over job assignment subject 
to arbitration as a matter of contract 
interpretation. (Office Employees, Lo- 
cal 95 v. Nekoosa-Edwards Paper Com- 
pany, 42 LC § 16,817.) 
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Employee withdraws grievance, 
union continues arbitration.._An em- 
ployee was transferred from a super- 
visory position to a nonsupervisory 
job. He then filed a grievance asking 
a higher rate of pay than he was re- 
ceiving in his new job. At the arbi- 
tration hearing, the company introduced 
into evidence a note from the employee 
withdrawing his claims against the 
company. The employer moved that 
the case be dismissed, since the orig- 
inal grievance had been withdrawn. 

The union contended that, since the 
dispute had been submitted to the 
arbitrator by mutual agreement of the 
parties and had not been withdrawn 
by the union, the case should be heard. 


Arbitrator Myron L. Joseph con- 
cluded that the contract did not re- 
quire the employee's participation in 
the arbitration proceedings. After 
the original signing of the grievance, 
he said, the dispute existed between 
the union officers and the company, 
and the employee's withdrawal did 
not affect the standing of the union 
in the proceedings. Since the case 
presented an issue of substance, the 
union had the right to bring it to ar- 
bitration. (Baur Brothers Bakery and 
ABCW, Local 12, 61-1 ARB £ 8275.) 

Holiday pay determined by regular 
classification rate.—An employee com- 
plained that he had not been paid 
enough for a holiday which he did not 
work. The contract stipulated that 
pay for holidays not worked would 
be at the “straight time rate of the 
day preceding.” On the last working 
day before Christmas, the grievant 
had been temporarily assigned to a 
higher-rated job instead of his regular 
classification. His holiday pay should 
have been based on the higher rate, 
he claimed, instead of his classifica- 
tion rate as the company contended. 

Arbitrator Raymond F. Hayes 
found that the company’s method of 
calculating holiday pay had been un- 
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challenged by the union for several 
years. Since the company had always 
paid the employees’ regular classifi- 
cation wage for holidays and the union 
had failed to negotiate a change dur- 
ing collective bargaining, it was held 
that the company’s past practice was 
determinative. (Tennessee Corpora- 
tion, Miami Copper Company Division, 
and Stee workers, Local 4338, 61-1 
ARB © 8264.) 

Company cannot reduce vacations 
of employees on leave—-Two em- 
ployees had been on leaves of absence 
for periods over 90 days during the 
vear. When computing their vacation 
periods, the company reduced their 
time off by one fourth, claiming it had 
always been company policy to do so. 

The contract provided that vaca- 
tions were to be computed on the 
basis of length of service with the 
company. The union pointed out that 
there was nothing in the contract per- 
taining to number of days worked as 
qualification for vacations. Arbitra- 
tor Martin Wagner sustained the 
grievance and ordered full vacation 
benefits for the two employees. 


It was ruled that leaves of absence 
were considered time worked under 
the contract. Since the only require- 
ment for length of vacations 
tenure with the company, the 
ployees were entitled to full vacations. 
The fact that the company had unsuc- 
cessfully attempted to have vacation 
reductions based on time off the job 
included in the contract during the 
previous negotiation period lent weight 


was 
ci 


to the arbitrator’s decision. 

It was also found that there had 
been several deviations from the policy 
established by the company. There- 
fore, vacation reduction could not be 
classified as a past practice, as con- 
tended by the company. (Aroger 
Company and Retail Store Employees, 
Local 550, 61-1 ARB { 8267.) 
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Time study ordered to determine 
incentive rate.—Three-man crews were 
substituted by the company on a cer- 
tain phase of production which had 
formerly utilized one- and two-man 
crews. The employees involved com- 
plained that the change made it im- 
possible to earn incentive pay. The 
company and the union were unable 
to reach agreement and submitted the 
issue to arbitration. 

The contract specified that incen- 
tive rates were to be adjusted when 
certain stated changes occurred, rather 
than revised through collective bar- 
gaining. Mr. A. B. Cummins, chair- 
man of the board of arbitration, ruled 
that the three-man crews were en- 


titled to a time study to determine the 
effect of operating difficulties on earn- 
ings in comparison with crews of 


different size. If the time study should 
indicate a difference of 10 per cent or 
more, a rate adjustment would be 
required. (Carlisle Corporation and 
IVE, Local 502. 61-1 ARB € 8270.) 
Horseplay results in discharge.— 
An employee was discharged after he 
exploded a polyethylene bag filled 
with natural gas. The explosion cre- 
ated clouds of dust in the room and 
was heard for several miles. Even 
though he had been previously warned 
about engaging in horseplay during 
the employee con- 
had unjustly 


working hours, 
tended that he 
discharged. 


been 


The discharge was upheld by Arbi- 
trator John FE. Bryan. He pointed out 
that two safety pamphlets had been 
circulated, in which the company 
specifically proscribed horseplay and 
the creation of dust in the production 
rooms. This evidence, plus the em- 
ployee’s previous record, justified his 
discharge in the instant case. (Min- 
nesota Mining and Manufacturing Com- 
pany and Oil Workers, Local 9-674, 
61-1 ARB € 8263.) 
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Discharge of union steward is dis- 
criminatory.—A discharged union shop 
steward was ordered reinstated by 
Arbitrator Wayne L. McNaughton, 
chairman of a tripartite board of arbi- 
tration, when it was found that the 
discharge had been discriminatory. 


The steward was terminated 
poor workmanship. However, the arbi- 
trator found evidence that the in- 
stances cited by the company were 
caused by the failure of supervisors 
to convey all relevant facts of the 
situation to the employee. Further- 
more, it was found that he often re- 
ceived conflicting instructions from 
the superintendent and the foreman. 
The employee had a good work record 
prior to the time he became a union 
steward. He was reinstated without 
loss of seniority. However, since the 
union failed to comply with certain 
provisions of the agreement relating 
to grievance procedure, the board of 
arbitration was unable to award back 
pay to the grievant. (Syart Concrete 
Construction, Inc. and Southern Cali- 
fornia District Council of Laborers, 
61-1 ARB § 8272.) 

Overtime assigned to wrong em- 
ployee.—The company assigned over- 
time work to an operator. An assembler 
claimed that he was next in line for 
available overtime work and should 
have received the assignment. The 
contract stipulated that overtime work 
should be divided equally “as far aS 
is possible.” 

The union claimed that the com- 
pany had failed to give proper notice 
to the steward that the work was of 
an emergency nature. There was also 
evidence that the employee assigned 
to the job required only 45 minutes 
and that the job was 


fc Tr 


of instruction 
not difficult. 

Arbitrator George F. Hayes upheld 
the union’s contentions. (Fruehauf 
Trailer Company and Allied Industrial 
Workers, Local 259, 61-1 ARB 4 8268. ) 
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Problems 


Minimum Wage 

Senate Majority Leader Mike 
Mansfield reported to the Senate that 
after consultation with the Minority 
Leader and the Chairman of the Sen- 
ate Labor Committee, he expected the 
minimum wage bill to be reported and 
taken up by the Senate around April 
12 or 13. 

Summary of the minimum wage 
bill reported to the House of Repre- 
sentatives by the House Education 
and Labor Committee (H. R. 3935) 
and passed by the House of Repre- 
sentatives is following: 


Coverage.—Coverage is extended to 
the employees of the categories below, 
engaged in commerce or in the pro- 
duction of goods for commerce : 

(1) Any enterprise which has one 
or more retail or service establish- 
ments if the annual volume of sales 
of the enterprise is not less than $1 
million (exclusive of excise taxes) 
(included here is coverage for gaso- 
line service stations) ; 

(2) Any enterprise which has one 
or more establishments engaged in 
laundering, cleaning, or clothes re- 
pairing if the annual volume of sales 
of the enterprise is not less than $1 
million (exclusive of excise taxes) ; 

(3) Any enterprise engaged in a 
local transit business if annual gross 
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is not less than $1 million (exclusive 
of excise taxes) ; 

(4) Any establishment which has 
employees engaged in commerce or 
production of goods for commerce, 
excluding other categories herein, if 
the annual volume of sales of the es- 
tablishment is not less than $1 million; 

(5) Any enterprise engaged in the 
business of construction or reconstruc- 
tion, if annual gross is not less than 
$350,000. 


Minimum wage.—For workers to 
whom a minimum wage of $1 an hour 
now applies, the rate would be in- 
creased to: $1.15 during the first two 
years ; $1.25 thereafter. 

For workers newly brought under 
the act the minimum hourly rate would 
be: $1.00 during the first year; $1.05 
during the second year; $1.15 during 
the third year; $1.25 thereafter. 


Wage orders in Puerto Rico and 
the Virgin Islands.—-There would be 
increases in existing wage orders in 
these areas as follows: 

(1) 15 per cent within 60 days after 
the effective date of the amendments 
or one year from the effective date of 
the most recent wage order, which- 
ever is later; 

2) 10 per cent two years after the 
15 per cent rate goes into effect. 
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(Different rates in (1) or (2) could 
apply if they are recommended by 
review committees set up by the 
Secretary.) 

The minimum wage rates appli- 
cable to employees of these areas who 
would be newly covered by the act 
would be established by wage orders 
recommended by special industry 
committees appointed by the Secre- 
tary within 60 days after the enact- 
ment of the amendments. 


Maximum  hours.-For workers 
newly brought under the overtime 
provisions, compensation at a rate not 
less than 1% times the regular rate 
of pay would be required for work- 
weeks in excess of: Unlimited during 
the first year; 44 hours during the 
second year ; 42 hours during the third 
year ; 40 hours thereafter. 


Exemptions.__(1)_ The principal 
effect of the changes in the exemption 
section is to exclude from minimum 
wage and overtime protection for em- 
ployees of a retail or service establish- 
ment which is part of a $1 million 
enterprise which has not more than 
15 such establishments, if the indi- 
vidual establishment grosses less than 
$250,000 a year (except in the case 
of a retail gasoline establishment where 
such station would be exempt if it 
grossed less than $1 million per year). 


(2) Minimum wage and overtime 
exemptions also would be continued 
for, among others : employees of motion 
picture theaters; employees of hotels, 
restaurants, caterers and 
employees in forestry and 


motels, 
hospitals ; 
logging operations where the number 
of employees does not exceed 12; em- 
ployees in amusement or recreational 
establishments that operate on a sea- 
sonal basis. 

(3) Special provisions: 

(a) Employees engaged in onshore 


fish processing would be covered for 


Wages . . . Hours 


minimum wage purposes only, not 
overtime ; 

(b) The minimum wage and over- 
time exemption for switchboard opera- 
tors of exchanges with no more than 
750 stations is replaced with an exemp- 
tion for operators of an independently 
owned company which has no more 
than 750 stations ; 


(c) An overtime exemption is also 
provided for seamen on American 
vessels, although covered for mini- 
mum wage purposes ; 

(d) Employees of local transit com- 
panies are covered for minimum wages 
only ; 

(e) An overtime exemption is also 
provided for employees, including sales- 
men, garage and service personnel, of 
establishments primarily engaged in 
selling automobiles, trucks, or farm 
implements (even where the $1 mil- 
lion figure is met), except for office 
employees ; 

(f) An overtime exemption is also 
allowed in retail-service establishments 
for any employee whose regular rate 
of pay is in excess of 1% times the 
minimum hourly rate applicable, and 
where more than half his compensa- 
tion for a representative period comes 
from commissions on goods or services ; 

(g) An overtime exemption is also 
provided for any employee of a gaso- 
line service station even though the 
enterprise meets the $1 million test; 


(h) An overtime exemption is also 
provided for announcers, news edi- 
tors, and chief engineers of radio or 
television stations where located in a 
city or town of 50,000 population or 
less, except where such city is part of 
a standard metropolitan area with a 
population in excess of 100,000; 

(i) An overtime exemption is also 
provided for delivery employees of 
independent local establishments en- 
gaged in the bulk retail distribution 
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of petroleum products if the estab- 
lishment’s gross volume is less than 
$1 million per year; 

(j) Overtime exemptions also are 
set out for any employee employed as 
a driver or helper making local de- 
liveries, pursuant to a bona fide col- 
lective bargaining agreement, and 
which provides compensation on the 
basis of trip rates, or other delivery 
payment plan; 

(k) The 14-week seasonal industry 
exemption under which overtime pay- 
ment is not required except for work 
in excess of 12 hours a day or 56 hours 
a week would continue. It would also 
provide a 14-workweek exemption 
(with same hours of work limitations 
as referred to above) for the first 
processing, etc., of fresh fruits or 
vegetables and the first processing in 
the area of production of any agri- 
cultural or horticultural commodity 
during seasonal operations. If any 
industry qualifies for both exemptions 
it would be eligible for an aggregate 
of 24 weeks in any calendar year, of 
which not more than 12 weeks may be 
of unlimited hours. 


Employment of students.—The bill 
would allow employment of full time 
students at less than minimum rates 
outside school hours in retail service 
establishments, where the employ- 
ment is not of a type ordinarily given 
to a full time employee. 


Study of agricultural exemptions. 

‘The Secretary of Labor is directed 
to study the system of exemptions 
for the handling and processing of 
agricultural products under Sections 
7(c)(1), 13(a)(10) and 7(b)(3), and 
submit next January a special report 
containing the results of such study, 


To keep pace with warehousing 


to 


recommendations 
simplify and remove any inequities. 


together with 

Investigation of foreign competi- 
tion.—The Secretary is also directed 
to investigate in any industry under 
this act the problem of foreign com- 
petition, if he has reasonable cause 
to believe that it is resulting in in- 
creased unemployment. <A report shall 
be made to the President and Con- 
gress of any such findings. 


Limitation on reports requirements. 
—The Secretary shall not require any 
other written reports by an employer, 
if such employer has filed with the 
Secretary a written assurance that he 
is complying with the provisions of 
the act, unless the Secretary has cause 
to believe to the contrary. 


Injunction proceedings. -- The 
courts are authorized in injunction 
proceedings to order the payment of 
minimum wages or overtime com- 
pensation found by the court to be 
due employees. 

Senator McNamara has introduced 
a new measure, S. 1457, containing 
the basic provisions of the adminis- 
tration’s minimum wage proposals. It 
the minimum wage to 
two-year period for 


would raise 
$1.25 over a 
presently covered workers and add 
coverage for about 4 million others, 
beginning at $1 an hour and rising to 
$1.25 after three years. Newly cov- 
ered workers would be given overtime 
protection. 

Bills currently pending, Senator 
McNamara said, would have to be 
“amended substantially” to meet what 
he considers the goal of “a strong 
minimum wage bill.” He said he in- 
troduced his substitute to bypass the 


amending process. 


problems arising from automa- 


tion and the growing complexity of products, Rutgers University 


is introducing a seminar on systems approach to warehousing. 
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Rank and File 


News of Work 
and Working People 


Meetings of Labor Men 


Industrial Relations Research Asso- 
ciation.—The IRRA will hold its 
spring meeting this year at the Palmer 
House Hotel in Chicago, on May 4 
and 5. 


Industrial Relations Conference. — 
The Seventh Annual Industrial Rela- 
tions Conference, presented by the 
Institute of Labor and Industrial Re- 
lations—the University of Michigan 
and Wayne State University, the La- 
bor and Industrial Relations Center 
of Michigan State University and the 
Labor Relations Law Section of the 
State Bar of Michigan, with the as- 
sistance of the Conference Depart- 
ment of the University of Michigan 
Extension Service, will be held March 
29-30 at the Horace H. Rackham 
School of Graduate Studies, Ann 
Arbor. 

The conference, Critical Issues Af- 
fecting Labor-Management Relations, 
will cover public measures to increase 
jobs and protect income, collective 
bargaining approaches to job security, 
work rules and practices, and collec- 
tive bargaining—new approaches to 
the problem of achieving agreement. 

For information regarding registra- 
tion, write to the University of Michi- 
gan Extension Conference 
Department, 1610 Washtenaw Ave- 
nue, Ann Arbor, Michigan. 
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Collective Bargaining and Arbitra- 
tion Conference.—A conference on 
collective bargaining and arbitration 
will be held April 17 and 18 at Texas 
Christian University in Fort Worth, 
Texas, according to a recent announce- 
ment by the university. Further in- 
formation is available from Dr. Mur- 
ray M. Rohman, conference director, 
Texas Christian University. 


Arbitration Survey 


A recent survey shows companies pre- 

fer arbitration as it is. 

The American Society for Personnel 
Administration recently conducted a 
survey of its member companies as 
to the attitude the members were likely 
to take in future negotiations toward 
the arbitration clause in collective bar 
gaining contracts. The following tabu- 
lation gives the results of this survey: 
430 


Total with arbitration provisions 360 
292 


Total companies responding 


Arbitration by either party 
Arbitration by agreement 57 
Limits on the scope of arbitration 297 
No qualification on the scope of 
arbitration 60 
Would change arbitration: 
a. By eliminating arbitration 
b. By altering or substituting 
Would keep arbitration the sarne 
as at present 
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Books... Articles 


CURRENT LITERATURE 


in the Labor Field 


Challenge to the Status Quo 


Automation: Its Impact on Business 
and People. Walter Buckingham. 
Harper and Brothers, 49 East 33rd 
Street, New York 16, New York. 
1961. 196 pages. $4.50. 

The advance of automation has 
eliminated entire job categories. This 
plays hob with union stratification. 
At the same time, automation has cre- 
ated a great demand for technically 
trained personnel who are in short 
supply. These are not the only rea- 
for so much national concern 
over automation. Recently, Leo C. 
Brown, 5. J., past president for the 
National Academy of Arbitrators, re- 
ferring to automation, told an audi- 
ence: “The Federal Government 
should provide strong leadership to 
induce the parties to find and accept 
methods of adapting to changing con- 
ditions.” The International Associa- 
tion of Machinists, in the 1960 Officer’s 
Report, emphasized their growing 
concern with the impact of automa- 
tion on their members. 

The IAM executive has 
recommended an eight-point collective 
bargaining program to deal with the 
problem. This program calls for: (1) 
advance notice and consultation when- 
ever employers plan major changes; 
(2) the right to transfer not only to 
other jobs within a plant, but to jobs 
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in other plants as well, with adequate 
moving allowances (covering, among 
other things, necessary living expenses 
and losses resulting from the sale of 
homes) ; (3) training for new jobs (or 
for old jobs which have not been 
eliminated) at full pay and no expense 
to the worker; (4) preservation of the 
previous rates of pay of workers who 
have been downgraded, as well as the 
preservation of a substantial part of 
the income of those who have been 
laid off (either through supplemental 
unemployment benefits, severance pay- 
ments or some other device) ; (5) pro- 
vision for early retirement with 
assurance of an adequate pension; (6) 
continuation of insurance coverage 
and other fringe benefits during peri- 
ods of layoffs; (7) negotiation of new 
job classifications and rates of pay 
whenever automation has increased 
skill requirements of responsibility, or 
imposed additional demands upon the 
worker in other ways; and (8) equi- 
table distribution of the gains result- 
ing from greater productivity through 
general wage increases, more leisure 
time, or in some other socially de- 
sirable fashion. 

Recently, John Diebold authored a 
special committee report for the Na- 
tional Planning Association, on the 
impact of automation on_ business. 
This study raises a number of ques- 
tions for further study as to the extent 
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and rate of automation, the effects of 
automation on production, productivity, 
costs, purchasing power, competition, 
centralization, company organization, 
labor, retraining, industrial relations, 
and education. Further than that, a 
Congressional committee has turned 
its investigative searchlight on the 
problem. This is a provocative sub- 
ject which has been receiving careful 
study by experts and by those intensely 
involved. Nevertheless, Mr. Bucking- 
ham’s book is written for the layman. 


The author's purpose is to give a 
balanced insight into the complexities 
of the emerging age of automation. 
He explains the effects of automation 
on management theory, and on per- 
sonnel practices. He also explains the 
social implication for leisure time and 
cultural progress, in the hope that his 
investigation will serve as a guide for 
managers, professional men, farmers 
and factory workers. His viewpoint 
is fresh and new. He does not look 
on automation as the end of union 
opportunities, but as offering new op- 
portunities for union relations. “The 
role of the union may be expected to 
change from union-management rela- 
tions to union-community relations.” 
“The time would seem to be ripe,” 
says the author, Walter Buckingham, 
“for a new positive policy of industrial 
statesmanship on the part of manage- 
ment, if government action is to be 
forestalled. Just as Henry Ford, years 
ago, launched a new industrial era by 
cutting prices, raising wages, and in- 
troducing mass production, manage- 
ments of the newly automated industries 
might consider the over-all economics 
of their situation. For example, they 
already know that it is inflationary to 
grant wage increases in excess of pro- 
ductivity gains and have resisted such 
pressures wisely, though not always 
But they have ignored 

Wages should be in- 


successfully. 
the other side. 
creased without raising prices when 


Books Articles 


productivity rises through automation, 
or else prices should be cut.” 


University of Illinois Publications 


The University of Illinois Institute 
of Labor and Industrial Relations has 
recently issued several new reprints 
in its series: 


John Neuhaus: Wobbly Folklorist. 
Archie Green. No. 88. Reprinted 
from the Journal of American Folklore, 
Vol. 73, No. 289. 


Mr. Green relates the attempts of 
John Neuhaus to collect and categor- 
ize all the labor folksongs that had 
their roots in the history of the Indus- 
trial Workers of the World organiza- 
tion. Neuhaus, a member of the 
I. W. W. himself, spent much of his 
life at this task. He hoped that a 
completed collection of the I. W. W. 
songs would help to bring out some- 
thing of the origin and development 
of the union’s values and beliefs. 


In addition to the essay on John 
Neuhaus, Green has compiled a short 
glossary of labor terms with particu- 
lar emphasis on expressions used in 
the I. W. W. movement. Green states 
in his article that very little research 
has been done in the area of American 
labor folklore. 


Symbols and Political Quiescence. 
Murray Edelman. No. 89. Reprinted 
from The American Political Science 
Review, Vol. LIV, No. 3, September, 
1960. 

A discussion of the effects of sym- 
bols as a cause of political quiescence 
is put forth in this paper by Murray 
Edelman. He points out some of 
the conditions of political quiescence 
in the formation of business regula- 
tory policies. According to the author, 
political quiescence toward a particu- 
lar area of policy is a function of either 
a lack of interest or the satisfaction 
interest the quiescent 
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group has in the policy in question. 
The satisfaction aspects with regard 
to political quiescence is the main con- 
cern of this article. Edelman deals 
more specifically with the nonrational 
reactions to symbols in upholding reg- 
ulatory statutes. The regulatory laws’ 
symbolic value is more important 
than what the laws are actually sup- 
posed to enforce. Such laws serve to 
reduce tensions among competing in- 
terest groups. Thus symbolic reas- 
surance becomes a key element in the 
governmental process. 


The Coming Revolution in Labor Re- 
Sernard Karsh and Solomon 
No. 90. Reprinted from 
1960 Mill and 


lations. 
B. Levine. 
December, 
Factory. 


issue of 


A great change in American labor 
relations is to take place in the years 
to come. In the authors’ opinion, this 
revolution will be influenced by three 
There are now more white 
than blue collar em- 


factors: 
collar workers 


ployees in the United States today; 


scientific and technical research has 
changed the process of manufacturing 
in many industries ; management tech- 
niques dealing with decision-making 
and organization are being scientifi- 
cally examined. These three forces 
will have many important effects on 
the makeup of trade unions and the 
bargaining that will take place between 
unions and companies. Unions will 
become larger and also become less in 
number. Multiemployer negotiating 
will become more common. One of 
the biggest issues in company-union 
will be the role that the 
have in management 


relations 
unions are to 
planning. 


Worker History 

The Lean Years. Irving 
Houghton Mifflin Company, Boston, 
1960. 577 pages. $7. 


Jernstein. 


Massachusetts. 
“The only thing we have to fear is 


fear itself,” said the new President 
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as he addressed the nation from the 
steps of the Capitol, following his 
having taken the oath of office, “I 
shall ask the Congress for the one 
remaining instrument to meet the 
crisis—broad Executive power to wage 
a War against the emergency.” 


Irving Bernstein’s book is about the 
13 years preceding this event, about 
the times people who figured in the 
emergency which the new President 
faced. The beginning of this emer- 
gency was what the author called the 
revolt in the Piedmont. This southern 
Appalachian area had become the para- 
mount textile producing region of the 
United States, but despite the general 
prosperity at that time, all was not 
well with the industry. 

The battlefields of the Piedmont revolt 
—Henderson, Elizabethton, Gastonia, 
Marion, South Carolina, Danville— 
expanded, “a stone came rollin’—rollin’ 
through Dixie.” The explosive that 
touched off the textile worker was the 
stretch-out rather than his yearning for 
organization. His rural tradition, his 
ingrained individualism, his ignorance, 
his isolation, his restless mobility, his 
apathy, his poverty, and his suspicions 
of northerners joined to impede his 
capacity to act collectively. More- 
over, he was, as he well knew, only a 
replaceable part in the machine. He 
could see the surplus labor—another 
ever ready to step into his job in the 
mill. 


The Piedmont on the eve of the 
great depression was a microcosm of 
all America in the somber decade 
to follow. From this beginning, the 
author continues his saga of a worker 
in an unbalanced society and of the 
paralysis of the labor movement, lead- 
ing the reader up to the catastrophe 
of coal and the anti-injunction move- 
ment; in short, a good story of what 
created one of the emergencies that 
President Roosevelt faced when he 
took office. 
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In Future Issues... 


White-collar workers.—Unions of white-collar workers have not 
had, comparatively speaking, the vigor of those unions whose rank 
and file members are categorically typed as blue-collar workers. A 
scheduled article presents a survey of the attitudes of the white-collar 
workers toward unionization. One conclusion this author makes is 
that the social and political forces and developments in the coming MAIL TODAY! 


years may well have come to outweigh the desire of the white-collar 


employees to withstand unionization. 


Future —The question posed by a scheduled article suggests that - 
the collective bargaining climate is changing and that methods of cop- 
ing with these changes are not developing as fast as the climate 
changes. For instance, there are indications that the unionized sector 
of the labor force, which is now a minority, will become a progressively 
smaller minority. Here’s why: There is a shift of a large proportion of 
employees from manufacturing into white-collar and service occupa- 
tions which do not lend themselves easily to unionization and, also, 
changing technology, in some industries, is bringing about a decline 
in union membership. If these future events materialize, they can’t 
help but increase pressure on unions. What then will this do to the 
climate for collective bargaining—the author says it’s an imponderable. 
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More on the steelworkers.—In a scheduled article, the earnings of 
steelworkers in the post-war period is discussed, charted, illustrated 
and compared—a highly authentic and well documented article. 


AAA 


Ghana.—This small West African country with a population of 
six and a half million people was hardly known to the outside world 
until the events which have the past six months exploded on the front 
pages of our papers bringing knowledge of the existence of this tiny 
country to millions. The author of this article recently completed a 
thesis on the labor movement in Ghana. For the sake of being cur- 
rently informed, readers will enjoy the similarities of the Ghanian 
Industrial Relations Act of 1958 to our own statutes. 


CoM PANY. 
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CHICAGO 46, ILL. 


Secondary boycotts—The controversial question of secondary boy- 
cotts is analyzed in a piece which treats of their history since 1947. Forty- 
two per cent of all the secondary boycott cases involve common situs cases. 
The author feels that this is one union activity upon which some of the 
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Questionson... 


Mediation? Bargaining Units? Employee Representation? Elections? 


You'll Find Your Answers Here! 


1961 GUIDEBOOK TO LABOR RELATIONS 


LABOR Everyone who needs a clear and understandable explanation of today’s federal labor 


RELATIONS relations rules will want this book. 


Designed for handy desk or field reference on the basic principles of labor law in 
operation today, the new 1961 Guidebook to Labor Relations covers, clearly and simply, 


such areas as: 


RUSH ORDER CARD 


CCH PRODUCTS COMPANY 

25 W. Peterson Ave. 
ee * Completely up to date, the 15 lively chapters in the Guidebook take into account the 
Chicago 46, Il. federal statutes which influence and regulate union-management-employee relations. 


For here—in easy-reference form—is a pointed discussion of The National Labor Rela- 
tions Act, The Taft-Hartley Act, and The Labor-Management Reporting and Disclosure 
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rO LABOR RELATIONS at prices quote: Act. It’s virtually a complete library on labor relations law from 1926 to date. Thor- 
beiow. (Remittance with order saves postage oughly dependable, the Guidebook reflects throughout the rules and policies of principal 


decisions of administrative agencies and the courts to press time. 


and packing charge.) 


You'll want several copies of this brand-new guide to a fast-moving field. You'll 
want to bring yourself up to date on newest changes, compare your thinking with 

$5 » copy 10-24, $4 each » This I — letely biased—is ideal as ; foe eae 
’ others. This book—completely unbiased—is ideal as a courtroom companion, excellent 


25-49, $3.75 each for quick brush-up before a labor conference, director’s meeting or union session. 
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OC) Send bill Order Your Copies Now 
Fill in and mail the convenient order card attached. Just tell us how many copies 
you'll need. We'll rush them to you immediately. Topical index; 336 pages, 6” x 9”, 
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